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1 APPEARANCES: 

2 MR. MERRICK GARLAND, Assistant united states Attorney, 

3 Department of Justice, Washington, DC; 

4 MR. PATRICK M. RYAN, united states Attorney, Western 

5 District of Oklahoma, Oklahoma City, Oklahoma; 

6 MR. JEROME HOLMES, Assistant united States Attorney, 

7 Western District of Oklahoma, Oklahoma City, OK; and 

8 MS. VICKI BEHENNA, Assistant united states Attorney, 

9 Western District of Oklahoma, Oklahoma City, OK, appeared on 

behalf of the united States of America. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. MICHAEL TIGAR, Attorney at Law, Austin, Texas; and 

MR. DAVID T. PHILLIPS, Federal Public Defender, Kansas 

City, MO, appeared on behalf of the defendant, Terry Lynn 

Nichols. 
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1 PROCEEDINGS: 

2 ---------------------------------------------------------------

3 THE COURT: Court's in session. 

4 Be seated. Thank you very much. 

5 The case for hearing today is icas~ 95-105-H, united States 

6 of America versus Terry Lynn Nichols. 

7 First I'll ask counsel for the united States to make their 

8 appearances. 

9 MR. GARLAND: Merrick Garland, united states 

10 Department of Justice, for the united states. 

11 MR. RYAN: Pat Ryan, united States Attorney, western 

12 District of Oklahoma. 

13 MR. HOLMES: Jerome Holmes, Assistant united States 

14 Attorney, for the united states. 

15 MS. BEHENNA: vicki Zemp Behenna on behalf of the 

16 government, Your Honor. 

17 THE COURT: Thank you very much. 

18 And counsel for the defendant. 

19 MR. TIGAR: My name is Michael Tigar, Your Honor, I'm 

20 from Austin, Texas, and I represent Mr. Terry Nichols. 

21 MR. PHILLIPS: I'm David Phillips, the Federal 

22 Defender for Kansas, and I also represent Mr. Nichols. 

23 THE COURT: Thank you very much. 

24 The Court would like to first express appreciation again 

25 Warden Ron Thompson and US Marshal Pat Wilkerson, and their 
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1 staffs, for the services they have rendered to make this 

2 hearing possible; and also Warden Thompson has made available 

3 to the Court this bench, which has been recently constructed, 

4 and I know that because I can smell the fresh varnish. 

5 Also we have as guests, Bob Macy, District Attorney of 

6 Oklahoma County, and his staff; and Stephen Jones, the counsel 

7 for Defendant McVeigh, is present with his other co-counsel, 

8 Mr. Robert Wyatt. 

9 And I believe that's all the persons I need to recognize. 

10 I'll ask that, to permit the receipt of evidence in the 

11 case in an orderly way, that we not take a luncheon recess. I 

12 anticipate the hearing will last past noon, and there are 

13 vending machines here, some of those machines have been turned 

14 off, but they will be turned on when you need them, and we'll 

15 try to take recesses at regular times and as needed, primarily 

16 to accommodate the court reporters and witnesses. 

17 My staff is present, and I'd like to introduce to you first 

18 my courtroom deputy, Bill French, to my right. 

19 To my left are Larry Marks and Greg Bloxom, who are the 

20 certified shorthand reporters who are present .to make a record 

21 of this proceeding. 

22 And to my far left over on the wall is Brad McKeever, the 

23 pretrial services officer. 

24 I believe the Court has resolved all of the pretrial 

25 motions that have been presented by written orders, and unless 
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1 there's something further I need to consider at this time, I'd 

2 -- I would at this time ask that we receive the evidence in the 

3 case. 

4 MR. TIGAR: If Your Honor please, --

5 THE COURT: Mr. Tigar? 

6 MR. TIGAR: -- we did send the Court a copy of a 

7 letter to Mr. Ryan requesting certain discovery. Mr. Ryan, 

8 this morning, has given us a response to that. 

9 For the record, I would like to move the Court for an order 

10 compelling the disclosure of the items listed in that letter. 

11 I would have done it on papers, except we just this morning 

12 received the response. 

13 I think nothing further need be said about the contentions 

14 that we made in our discovery request beyond what we said 

15 there. The rule says that we can cross-examine and that we can 

16 produce evidence, and we need help to do it. 

17 The Court -- Our letter may have been less than clear in 

18 speaking of the government's obligation to produce exculpatory 

19 evidence, the government cites the Williams case in the Supreme 

20 Court with respect to that; but what we're saying is that the 

21 obligation to present evidence here includes the obligation to 

22 do so in a way that contributes to the discovery of the whole 

23 truth, in a non-misleading way. 

24 And that particular distinction was the subject of a case 

25 that predates Williams in this district, but which I believe 
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survives it, and that is Judge Barrow's decision in united 

states versus Phillips Petroleum at 435 F. Supp. 610, in which 

the indictment was dismissed for the prosecutor's failure to 

clarify the presentation before the grand jury. And since the 

government has made that analogy, we do also, but at least, for 

the record, I felt I should move for the production of the 

items we sought in that letter. 

THE COURT: Mr. Tigar, I would like to address those 

issues in connection and in context with the testimony as it is 

received here today, and so if there are matters that you think 

need to be explored and, in your view, you can make that known 

to the Court and I'll rule on it at that time as the evidence 

is being offered. 

As we all know, the rule is, I think, clear that discovery 

is not permitted necessarily in cases where a probable cause 

determination is being made, and I'd like to honor that rule as 

much as I possibly can, although I recognize it's sometimes 

difficult to draw a real fine line on probable cause versus 

discovery, but I think we can satisfy your needs if those 

issues can be raised during the -- during the presentation of 

the testimony. 

MR. TIGAR: I'll certainly do that during my 

cross-examination. I thank Your Honor. 

THE COURT: The record will also show that the 

defendant, Terry Lynn Nichols, is present in person, and we're 
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1 considering evidence on probable cause and also on the issue of 

2 detention, I believe. 

3 The united states may proceed. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

MR. GARLAND: Thank you, Your Honor. 

United states calls Errol Myers. 

THE COURT: Mr. Meyers, will you step over to the 

clerk and raise your right hand. 

ERROL MYERS, 

having been first duly sworn to tell the truth, the whole 

truth, and nothing but the truth, testified as follows: 

THE COURT: Mr. Myers, you may be seated right there, 

sir. 

THE WITNESS: Thank you. 

DIRECT EXAMINATION 

15 BY MR. GARLAND: 

16 Q. Mr. Myers, tell the Court how you are employed. 

17 A. I'm employed as a supervisory special agent for the Federal 

18 Bureau of Investigation. 

19 Q. And how long have you been with the FBI? 

20 A. Since November 1965. 

21 Q. Have you had responsibilities in connection with the 

22 investigation of a bombing of the Murrah Federal Building? 

23 A. Yes, I've served as a general supervisor. 

24 Q. will you tell us what happened to the Murrah Building on 

25 April 19th, 1995. 
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1 A. The building was the subject of a bomb blast. 

2 Q. What was the effect on the building? 

8 

3 A. Terrible destruction and loss of, I believe, as of today, 

4 168 lives. 

5 MR. TIGAR: If Your Honor please, we are willing to 

6 stipulate to certain of the paragraphs of the Gibbons affidavit 

7 that would establish these preliminary matters as to which 

8 there is no dispute, if Mr. Garland wishes. 

9 THE COURT: Do you wish to accept that? 

10 MR. GARLAND: Oh, of course. Of course. If you'll 

11 tell us which paragraphs, I'll skip them. 

12 MR. TIGAR: Of course, Your Honor. 

13 We are willing to stipulate with respect to the Gibbons 

14 affidavit, which I assume is of record in the file of the 

15 case,--

16 THE COURT: Yes, sir, it is. 

17 MR. TIGAR: --Paragraphs 1, 2, 6, 7, 8, 9, and 10. 

18 MR. GARLAND: If you could go a little slower. 

MR. TIGAR: Yes, sir. 

MR. GARLAND: 1 --
21 MR. TIGAR: 1, 2, 6, 7, 8, 9, and 10. 

22 MR. GARLAND: Fine. Thank you. 

23 Government accepts the stipulation. 

24 THE COURT: It will not be necessary then, I believe, 

25 to receive evidence on those issues, and you may proceed. 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 MR. GARLAND: Thank you, Your Honor. 

2 Q. (BY MR. GARLAND) Have you discussed with federal bomb 

3 technicians and experts the manner in which the building was 

4 exploded? 

5 A. Yes, I have. 

6 Q. And have they determined where the explosive device was 

7 contained at the time of the explosion? 

8 A. Yes. Their opinion is it was in a Ryder Truck placed in 

9 front of the Murrah Building. 

10 Q. Has the FBI been able to determine which Ryder Truck this 

11 was? 

12 A. Yes. 

13 Q. And how were they able to determine that? 

14 A. Through search of the crime scene, we discovered pieces of 

15 the vehicle which had portions of VIN numbers which were later 

16 traced to the Ryder Truck Company in Florida. 

17 Q. In addition to VIN numbers, was a license plate retrieved? 

18 A. Yes, it was. 

19 Q. And what license plate -- What was the relationship 

20 between the license plate and the truck in which the bomb was 

21 located? 

22 A. It matched the license plate numbers -- well, matched the 

23 VIN number of the vehicle. 

24 Q. Okay. And have you been able to determine, by inquiries of 

25 the Ryder Truck company, where this particular Ryder Truck was 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 rented from? 

2 A. Yes. 

3 Q. Where was that? 

4 A. Rented from Elliott's Body Shop in Junction City, Kansas. 

5 Q. Have you been able to determine on what date it was rented, 

6 that is, actually driven away from the body shop? 

7 A. It was actually picked up on April the 17th, 1995. 

8 Q. And from investigation, have you been able to determine the 

9 rental agreement and what names were written on the rental 

10 agreement? 

11 A. Yes. 

12 Q. What name was placed on the rental agreement? 

13 A. The name was Robert or Bob Kyles. 

14 Q. Are you sure it was not Mr. Kling? 

15 A. Kling. I'm sorry. Kling was the name. 

16 Q. And what was the --

17 Was there a license of a particular state listed by this 

18 Mr. Kling? 

19 A. Yes. He had a driver's license from South Dakota. 

20 Q. Did he list a home address in another state? 

21 A. A home address in Nebraska. 

22 Q. Did he list a destination in another state? 

23 A. In Nebraska. 

24 Q. Has the FBI determined there is such a Mr. Kling at such an 

25 address in Nebraska? 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 A. Yes. We checked that out and determined that that 

2 information was, in fact, false. 

3 Q. NOW, has an employee of the body shop been shown a 

4 photographic array in order to determine who it was who rented 

5 the Ryder Truck? 

6 A. Yes. 

7 Q. And what was the result of that photographic array? 

8 A. He identified a photograph depicting Tim McVeigh. 

9 MR. GARLAND: I understand, then, you've stipulated to 

10 6, 7, 8, and 9, is that right -- and 10, which would have been 

11 the next four. 

12 MR. TIGAR: That's correct. 

13 Q. (BY MR. GARLAND) NOW, have you had discussions with James 

14 Thurman, who is the chief of the explosives unit at the FBI 

15 laboratory in Washington? 

16 A. Yes, I have. 

17 Q. And has he discussed with you the kind of bomb that would 

18 have been used to blow up the Murrah Building? 

19 A. Yes. 

20 Q. Would you tell us what he told you. 

21 A. He indicated, based on his experience and from a review of 

22 the evidence, it's his opinion that the bomb was consistent 

23 with a bomb made from fertilizer and fuel oil. 

24 Q. What other components did he say would have been involved 

25 in -- in the bomb construction? 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 A. A booster, detonator cord, and blasting cap. 

2 Q. Okay. Would the bomb have been contained in any type of 

3 containers? 

4 A. Yes. Barrels. 

5 Q. And did he give an indication or an expert opinion as to 

6 whether one or more people were necessary to construct a bomb 

7 of the volume and weight necessary to blow up the Murrah 

8 Building? 

9 A. It was his opinion, based on the size of the bomb, there 

10 would have had to have been more than one person involved in 

11 making the bomb. 

12 Q. On or about April 21st, did Mr. Terry Nichols, the 

13 defendant here, voluntarily surrender in Herington, Kansas at 

14 the Department of Public Safety? 

15 A. Yes, he did. 

16 Q. Was he subsequently interviewed? 

17 A. Yes, he was. 

·18 Q. Did he say anything about whether he knew Mr. McVeigh? 

19 A. He indicated he knew Mr. McVei9h, having met him in 1988 

20 when they were in the military in Georgia. 

21 Q. Okay. Thereafter, that is, after originally meeting in 

22 Georgia, did he indicate whether he continued to know him? 

23 A. Yes. They served in the military in the Army at Fort 

24 Riley, Kansas, and 

25 Q. And after they left the Army? 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 A. They maintained a relationship where they were involved in 

2 a common business of acquiring and selling military surplus and 

3 weapons. 

4 Q. Did they ever reside together, according to Mr. Nichols? 

5 A. Yes. They resided together in Kansas and also in Michigan. 

6 Q. Now, did Mr. Nichols say anything about whether they spoke 

7 with Mr. McVeigh on or about April 16th, which would have been 

8 Easter Sunday, this year? 

9 A. Yes, he did. 

10 Q. What did he say? 

11 A. He indlcated he spoke to Mr. McVeigh, as McVeigh, according 

12 to Nichols, called him and requested that Mr. Nichols drive to 

13 Oklahoma city and pick him up. 

14 Q. Did Mr. Nichols -- Mr. McVeigh give any instructions to Mr. 

15 Nichols as to what Mr. Nichols should tell his wife about the 

16 trip? 

17 A. Mr. Nichols stated that Mr. McVeigh instructed him to tell 

18 his wife that he was going not to Oklahoma city but to Omaha, 

19 Nebraska. 

'20 Q. Did Mr. Nichols indicate whether, in fact, he did drive to 

21 

22 

23 

24 

25 

Oklahoma City that day, April 16th? 

A. His 

day. 

Q. Did 

A. Yes. 

story was that he did drive to Oklahoma city on that 

he meet with Mr. McVeigh in Oklahoma city, 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 Q. -- according to Mr. Nichols? 

2 A. Yes. 

3 Q. Did they drive anywhere in the location of the Murrah 

4 Building? 

5 A. Yes. He indicated he was instructed by Mr. McVeigh to 

14 

6 drive to Oklahoma City, the downtown area, and drive around the 

7 downtown area until he spotted Mr. McVeigh. 

8 Q. Did the description of the area in which he drove include 

9 the area of the Murrah Building? 

10 A. It did. He indicated he passed the building at least one 

11 one or more times. 

12 Q. In his interview, did Mr. Nichols indicate whether on 

13 Tuesday, April 18th, he again spoke with Mr. McVeigh? 

14 A. Yes, he did. 

15 Q. What did he say? 

16 A. He stated Mr. McVeigh called him early in the morning and 

17 wanted to borrow his puckup truck. 

18 Q. Whose pickup truck? 

19 A. Mr. Nichols' pickup truck. 

20 Q. And did Mr. Nichols indicate whether, in fact, he .did meet 

21 with Mr. McVeigh that morning? 

22 A. Yes, he did. 

23 Q. In what city? 

24 A. In The final destination was Fort Riley. Met in Grand 

25 Junction, then go -- then went to Fort Riley. 
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1 Q. And that was in Kansas; is that right? 

2 A. That's correct. 

15 

3 Q. And did he indicate what he did with respect to his truck 

4 and Mr. McVeigh? 

5 A. He loaned his truck to Mr. McVeigh after Mr. McVeigh 

6 dropped him off, according to Mr. Nichols, at Fort Riley at an 

7 auction. 

8 Q. Did he indicate how long Mr. Mc- -- how long he says that 

9 Mr. McVeigh had the truck? 

10 A. Five hours. 

11 Q. What kind of truck was it? 

12 A. It's a 1984 GMC. 

13 Q. Color? What color? 

14 A. Blue with a white topper camper shell. 

15 Q. Is it a pickup truck? 

16 A. It is a pickup truck. 

17 Q. Did Mr. Nichols indicate whether Mr. McVeigh told him about 

18 any storage units? 

19 A. Yes. According to Mr. Nichols, Mr. McVeigh asked him to 

20 remove the items from a storage unit located in Herington 

21 and he described it as storage unit number 2 if he did not 

22 return. 

23 Q. If who did not return? 

24 A. If McVeigh did not come back. 

25 Q. Did Mr. Nichols indicate whether, in fact, he did go to 
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1 that storage unit at any time? 

2 A. Yes, he did. 

3 Q. What did Mr. Nichols say about that? 

4 A. He went to the storage unit on the 20th and removed items 

5 from it. 

6 Q. Was that the day after the bombing? 

7 A. Yes, it was. 

8 Q. What day did the FBI itself learn that Mr. McVeigh had been 

9 arrested and was connected to the bombing? 

10 A. April the 21st. 

11 Q. That's the day after the removal of the items from the 

12 storage unit by Mr. Nichols? 

13 A. That's correct. 

14 Q. Did Mr. Nichols indicate whether he had heard from anybody 

15 how to make a bomb involving ammonium nitrate? 

16 A. Yes. 

17 Q. What did he say? 

18 A. He had talked to people at various shows, and, as I recall, 

19 he had read about ways of making different bombs, including the 

20 fertilizer/fuel oil bomb. 

21 Q. Did he say how -- how that was made? 

22 A. utilizing ammonium nitrate and det cord and blasting cap. 

23 Q. Did Mr. Nichols indicate whether he, himself, had ammonium 

24 nitrate at his residence? 

25 A. Yes, he did. 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 Q. What did he say to the agents about that? 

2 A~ He told the agents that he had -- was concerned that, after 

3 learning that ammonium nitrate was suspected of being used in 

4 the bomb at the Murrah Building, that if ammonium nitrate was 

5 found at his place, he would be suspected of making bombs; so 

6 he disposed of a certain amount of ammonium nitrate in his 

7 yard. 

8 Q. Did he indicate whether he had any concerns about what 

9 might be found if his residence were searched? 

10 A. Yes, he did. 

11 Q. What did he say? 

12 A. He was concerned that ammonium nitrate would be found, and 

13 also other items which might be perceived by the searching 

14 agents as being things that could be used to make a bomb. 

15 Q. What kind of ammonium nitrate? 

16 A. Ground ammonium nitrate. 

17 Q. Did he say what he was -- what he was using the ammonium 

18 ground ammonium nitrate for? 

19 A. Yes. He told the agents that he would buy the ammonium 

20 nitrate and then package it in smaller packages, and then as he 

21 attended gun shows, would sell it to people to be utilized as 

22 fertilizer. 

23 Q. That's what he said? 

24 A. That's correct. 

25 Q. Did Mr. Nichols indicate whether he had ever rented other 
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ERROL MYERS - DIRECT (By Mr. Garland) 

1 storage facilities in Kansas? 

2 A. Yes. He indicated he had rented storage facilities in 

3 Kansas and also in the state of Nevada. 

18 

4 Q. Did Mr. Nichols indicate whether he was involved in or knew 

5 about the bombing of the Murrah Building in advance? 

6 A. He indicated he was not involved. 

7 Q. And did he know about it in advance? 

8 A. No. 

9 Q. Did he say whether he had seen Mr. McVeigh with a Ryder 

10 Truck? 

11 A. He indicated he had not seen Mr. McVeigh with a Ryder 

12 Truck. 

13 Q. Did he say whether he had even heard of the bombing of the 

14 Murrah Building on the day of the bombing? 

15 A. His statement was that he had not heard of it that day. 

16 Q. When did he say that he'd first heard of the bombing of the 

17 Murrah Building? 

18 A. The day of the 21st, as I recall. 

19 Q. Now, while Mr. Nichols was being -- after Mr. Nichols was 

20 interviewed -- was interviewed, sometime after, I'm not asking 

21 you the date, was his residence and garage searched? 

22 A. That's correct. 

23 Q. Was any detonation cord found in his garage 

24 residence or garage? 

25 A. Yes. 
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1 Q. What was found? 

2 A. There were five primadet cords with blasting caps attached. 

3 Q. And, just generally, what is primadet cord? 

4 A. It's a fusing system which can be utilized to make bombs, 

5 could by utilized to ignite bombs. 

6 Q. Okay. What -- Have you spoken with FBI·bomb experts as to 

7 its relationship to fertilizer/fuel oil bombs? 

8 A. Yes. 

9 Q. What did they tell you? 

10 A. I was told that utilizing the primadet and utilizing a 

11 mixture involving powdered ammonium nitrate with ammonium 

12 nitrate, this would consist of a bomb. 

13 Q. Was powdered or ground ammonium nitrate actually found in 

14 Mr. Nichols' residence or garage? 

15 A. Yes. 

16 Q. And what did the FBI bomb experts say that this could be 

17 used for? 

18 A. Could be utilized as a booster for a bomb. 

19 Q. Were there any barrels found at Mr. Nichols' place? 

20 A. Yes. There were four plastic barrels. 

21 Q. What colors were they? 

22 A. White with blue tops. 

23 Q. Was anything resembling that material on the bomb scene? 

24 A. Yes. 

25 Q. Would you tell us about that. 
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1 A. According to the evidence people at the laboratory, there 

2 were shredded pieces of plastic found at the bomb site embedded 

3 in such a way that they concluded that that was part of the 

4 bomb, and the plastic -- and that plastic is consistent with 

5 the plastic in the barrels that were found at Mr. Nichols' 

6 residence. 

7 Q. Was there a receipt found for ammonium nitrate? 

8 A. Yes. 

9 Q. For how much ammonium nitrate? 

10 A. 40 bags, 50-pound bags. 

11 Q. And what is the total weight of 40, 50-pound bags? 

12 A. 2,000 pounds. 

13 Q. And where was the receipt from? 

14 A. It was from McPherson, Kansas at the Mid-Kansas Cooperative 

15 Association. 

16 Q. Were there any gas cans found? 

17 A. Yes. There were, I believe, five gas cans found. Fuel 

18 cans. 

19 Q. And were there containers of ground ammonium nitrate found? 

20 A. Yes. 

21 Q. Now, was an investigation undertaken to determine whether 

22 large amounts of ammonium nitrate were purchased from the 

23 Mid-Kansas Cooperative Association? 

24 A. Yes. 

25 Q. On or about September 30th, 1994, was there a purchase of a 
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1 large amount of ammonium nitrate from that company? 

2 A. Yes. 

3 Q. Can you tell us what was indicated in your investigation. 

4 A. There was 40 bags, 50-pound bags, purchased in the name of 

5 Mike Havens. 

6 Q. Okay. Is this consistent with the receipt that you've 

7 already discussed? 

8 A. Yes. 

9 Q. This is the same date? 

10 A. Yes. 

11 Q. And where was that receipt found? 

12 A. It was found -- the receipt was found in Mr. Nichols' 

13 residence. 

14 Q. And has it been fingerprinted? 

15 A. It was processed for latent fingerprints. 

16 Q. And what was determined? 

17 A. A latent fingerprint of Tim McVeigh was located on this 

18 receipt. 

19 Q. Was anything of Mr. Nichols found on the receipt? 

20 A. No. 

21 Q. On or about October 18th, 1994, was there another purchase 

22 of a large amount of ammonium nitrate at the same place? 

23 A. Yes. 

24 Q. And how much ammonium nitrate? 

25 A. Again it was the same amount. There were 40 bags, 50-pound 
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1 bags. 

2 Q". And who was the purchaser, according to the records? 

3 A. Again, the same name of Mike Havens. 

4 Q. Was there any indication of what Mr. Havens, or the person 

5 who said his name was Mr. Havens, was driving? 

6 A. He was driving a dark pickup truck with a -- I believe a 

7 light topper on it. 

8 Q. When you say "topper," is that a camper shell, that sort 

9 of 

10 A. Camper shell. 

11 Q. Now, I'm going to ask you about three storage areas in 

12 Kansas. 

13 Has an investigation been made to determine whether various 

14 storage units were rented at various locations in Kansas? 

15 A. Yes. 

16 Q. On or about September 22nd, 1994, was a storage unit, 

17 identified as unit number 2, rented at Herington, Kansas? 

18 A. Yes. 

19 Q. And in what name was it rented? 

20 A. That was rented under -- Let's see, was it steve? 

21 Q. Do you need to refresh your recollection by looking at the 

22 affidavit? 

23 A. Yes. 

24 Q. I call your attention to paragraph 18. 

25 A. Shawn Rivers. I'm sorry. 
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1 Q. Is this the same storage unit that Mr. Nichols described in 

2 his interview with the agents? 

3 A. Yes. 

4 Q. Approximately how long prior to the purchase of the 

5 ammonium nitrate, that first purchase of the 2,000 pounds, was 

6 the storage unit number 2 rented? 

7 A. Approximately one week. 

8 Q. NOw, on or about October 17th, was another storage unit 

9 rented, number 40? 

10 A. Yes. 

11 Q. Where was that located? 

12 A. That one would have been in Council Grove, Kansas. 

13 Q. And what was the name of the renter given there? 

14 A. Joe Kyle. 

15 Q. And how much before the second purchase of the second 

16 amount of 2,000 pounds of ammonium nitrate did that rental take 

17 place? 

18 A. This rental would have taken place the day before the 

19 second purchase of ammonium nitrate. 

20 Q. Has the FBI obtained any documents in the search of Mr. 

21 Nichols' home connected with that storage unit? 

22 A. Yes. 

23 Q. And what was found? 

24 A. There were notations on a piece of paper showing the names 

25 that the storage facilities had been rented under and the 
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1 locations as --

2 Q. In this case you're talking about unit 40? 

3 A. Yes. 

4 Q. And the name Joe Kyle; is that right? 

5 A. Right. 

6 Q. Now, on I've been talking about two rentals of storage 

7 units. I'm now going to ask you about a third. 

8 On or about November 7th, 1994, was an additional storage 

9 unit rented at Council Grove, Kansas? 

10 A. Yes. 

11 Q. What was the number? 

12 A. Unit number 30 -- 37. 

13 Q. And in what name? 

14 A. That one was rented under Tom -- or Ted Parker. 

15 Q. And has the FBI obtained a document from Mr. Nichols' home 

16 associated with that storage unit? 

17 A. Yes. 

18 Q. And what does that indicate? 

19 A. That was on the same piece of paper. It showed that -- the 

20 number, and it indicated Council Grove, Kansas, and the name of 

21 Ted Parker. 

22 Q. Now, has the FBI obtained a letter from Mr. Nichols to Tim 

23 that is Terry Nichols from -- to Tim McVeigh? 

24 A. Yes. 

25 Q. And are you able to associate an approximate time in which 
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1 that letter was given to you -- was prepared? 

2 A. Yes. That letter appeared to have been prepared around 

3 November the 21st or 22nd. 

4 Q. Of what year? 

5 A. Of 1994. 

25 

6 Q. And what is that date in connection with Mr. Nichols' life? 

7 A. Mr. Nichols was planning to travel to the Philippines. 

8 Q. What did Mr. Nichols say to Mr. McVeigh in that letter? 

9 A. Basically, told him if he gets the letter, if Mr. McVeigh 

10 gets the letter, it's because he, Mr. Nichols, has died, and he 

11 asked him to clean out storage sheds if -- or pay -- pay 

12 additional money on them. 

13 Q. And which storage sheds were mentioned? 

14 A. He was talking about number 2 and number 40. 

15 Q. Let me call your attention to paragraph 21 to try to 

16 refresh your recollection as to the 

17 A. Okay, number 37 -- I'm sorry. Both of them were in 

18 Council Grove. 37 and 40. 

19 Q. All right. And was there an exhortation at the end of the 

20 letter from Mr. Nichols to Mr. McVeigh? 

21 A. Yes. 

22 Q. What did it say? 

23 A. He tells Mr. McVeigh in the letter that at that point he 

24 would be on his own and to go for it. 

25 Q. NOW, has an investigation been made at a hotel called the 
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1 Dreamland in Junction City, Kansas? 

2 A. Yes. 

3 Q. And has it been determined whether Mr. McVeigh was 

4 registered at the Dreamland between April 14th and 18th? 

5 A. Yes, he was. 

6 Q. Was he registered in his own name? 

7 A. Yes. 

8 Q. Now, has an examination been made of telephone records with 

9 respect to the Dreamland Hotel? 

10 A. Yes. 

11 Q. On or about April 15th, was there a call placed to a 

12 Chinese restaurant? 

13 A. Yes, there was. 

14 Q. And have you examined the receipts -- or has the FBI 

15 examined the receipts of the Chinese restaurant? 

16 A. They have. 

17 Q. And what does it show? 

18 A. It shows a food order for one person in the name of Kling. 

19 Q. Is that the same name as on the Ryder Truck application? 

20 A. It's the same name Mr. McVeigh utilized when he rented the 

21 truck. 

22 Q. And is there a room number at the Dreamland? 

23 A. 25. 

24 Q. And is that the same number which Mr. McVeigh was 

25 registered? 
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1 A. Yes. 

2 QO. Now, on or about April 15th and 16th, do you know whether 

3 Mr. Nichols purchased any diesel fuel? 

4 A. Yes, he did. 

5 Q. On which days? 

6 A. On both the 15th and 16th. 

7 Q. Do you know how much he purchased on April 16th? 

8 A. I believe it was 21 gallons of diesel fuel. 

9 Q. Did Mr. Nichols give an explanation for the purchase of 

10 that diesel fuel when he spoke with the agents, the second 

11 amount, that is, on the 16th? 

12 A. His explanation was that he was using the fuel to travel to 

13 Oklahoma. 

14 Q. On or about April 17th, was a call placed from room 25 in 

15 the Dreamland Hotel? 

16 A. Yes. 

17 Q. And who was that placed to? 

18 A. It was placed to Herington, Kansas, the residence of Mr. 

19 Nichols. 

20 Q. And again, room 25, who was registered in that room? 

21 A. Tim McVeigh. 

22 Q. During the evening of April 17th, was a Ryder Truck seen in 

23 Herington, Kansas? 

24 A. Yes. 

25 Q. Where was it seen? 
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1 A. Seen behind the residence of Mr. Nichols. 

2 Q. Has the FBI received some evidence that Mr. Nichols was not 

3 present at the time that the Ryder Truck was seen? 

4 A. Yes. According to an interview with his wife, they 

5 traveled to have dinner sometime after 6 o'clock, or sometime 

6 before 6 o'clock, and then on to the airport. 

7 Q. Now, during the week of April 18th -- or 17th, was a -- did 

8 you investigate whether, during that week, any vehicles were 

9 found by unit number 2, the storage shed, in Herington, 

10 Kansas? 

11 A. Yes. 

12 Q. And what was found? 

13 A. There was a yellow Ryder Truck that was observed there, and 

14 then also a dark, older pickup truck. 

15 Q. Were they there at the same time? 

16 A. No, different -- different times. 

17 Q. Were both, though, before the day of the bombing? 

18 A. That's correct. 

19 Q. Has any -- Are you familiar with a place called Geary 

20 state Fishing Lake? 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Yes, I am. 

Where is that located? 

Approximately six miles south. 

Of --

Grand 

of what? 

Junction. 
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1 Q. Of Junction City? 

2 A. Junction City. I'm sorry. 

3 Q. And have you has the FBI spoken with witnesses about 

4 whether they saw a Ryder Truck in that location on or about the 

5 morning of April 18th, 1995? 

6 A. Yes. 

7 Q. And what did they say? 

8 A. They observed a yellow Ryder Truck parked off of the road 

9 in that area for several hours in the morning. 

10 Q. Were any other vehicles located there or seen at the time? 

11 A. There was a blue pickup truck which appeared to have 

12 something in the back like a camper shell. 

13 Q. Did the witnesses indicate whether it was blue, or brown, 

14 or just blue? 

15 A. Blue or brown. An older pickup truck. 

16 Q. Has that area where the pickup truck and the Ryder Truck 

17 were located been examined by the FBI? 

18 A. Yes, it has. 

19 Q. What was found in that area? 

20 A. There was an area in which the vegetation had been. killed, 

21 which had an odor of fuel oil, and samples of the soil were 

22 later determined by the lab to contain fuel oil residue. 

23 Q. Has your investigation yet determined whether Mr. Nichols 

24 was in Oklahoma city on the day of the bombing? 

25 A. No. 
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1 Q. Is your investigation continuing? 

2 A. The investigation is very definitely continuing. 

3 Q. Presently are there indications that he was not in Oklahoma 

4 City on the day of the bombing? 

5 A. We do have some indications he may not have been in 

6 Oklahoma city based on telephone calls made from his residence 

7 in Herington to different businesses where a male was the 

8 person who was on the phone. 

9 MR. GARLAND: The united states has no further 

10 questions, Your Honor. 

11 THE COURT: Mr. Tigar, you may cross-examine. 

12 CROSS-EXAMINATION of £&'ROl }I\~s 

13 BY MR. TIGAR: 

14 Q. Agent, in fact, your investigation has disclosed that 

15 witnesses saw Mr. Nichols working on his front porch on the day 

16 of the blast; isn't that right, sir? 

17 A. Not that I'm aware of. 

18 Q. You're not aware of that? 

19 A. No. 

20 Q. This case has a great deal to do with fuel oil and with 

21 fertilizer; isn't that right, sir? 

22 A. It does. 

23 Q. Now, the fuel oil of which you speak is diesel oil; is that 

24 correct? 

25 A. That's correct. 
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1 Q. It's used as fuel in diesel-powered machinery; is that 

2 right? 

3 A. It is. 

4 Q. It's also used as number two home heating oil; right? 

5 A. It can be. 

31 

6 Q. 'And out in farm country, people store that stuff in tanks; 

7 don't they? 

8 A. They can. Yes. 

9 Q. Well, in fact, did you -- did you grow up on a farm? 

10 A. I grew up on a farm. 

11 Q. Well, then you know that a lot of oil fireplaces have a 

12 tank of that stuff sitting outside the door to fire the 

13 furnace; is that correct? 

14 A. We didn't do that, but I know people do. 

15 Q. You know people. 

16 And also, at spring time, come planting time, people put 

17 the stuff in a -- in a tank in the back of their truck and take 

18 it out in the field to refuel their machinery; don't they? 

19 A. That's very possible. 

20 Q. And in fact, in their truck that has it to refuel their 

21 machinery, they have a little gauge or meter sometimes to see 

22 how much they're putting in. Have you seen that? 

23 A. That's correct. 

24 Q. SO there's nothing wrong with possessing a meter, is there, 

25 to meter your fuel? 
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1 A. No. 

2 Q. In fact, sir, if you buy diesel, number two diesel, as home 

3 heating oil, you pay less tax than you do if you buy it as a 

4 motor fuel; don't you? 

5 A. I'm not sure of that. 
r 

6 Q. Nobody out in your region ever bought it as home heating 

7 oil and then siphoned it off to put in their farm deal to save 

8 themselves ten cents a gallon? 

9 A. I actually don't know anyone who ever used it as heating 

10 oil. 

11 Q. Never did. So you don't -- so you know nothing about 

12 whether it can be transferred, but you do know, don't you, that 

13 home heating oil and diesel fuel is the same chemical 

14 substance; right? 

15 A. Well, I'm not sure of that, but I'll take your word for it. 

16 Q. All right. And you also know, sir, that Mr. Nichols' GMC 

17 1984 pickup, blue with a white camper top, has a 6.2 liter GMC 

18 diesel engine; isn't that right? 

19 A. That's correct. 

20 Q. And that 6.2 liter diesel engine that's mounted in a piCkul 

21 truck has a tank of about 21 gallons; is that right? Gas tank 

22 for it? 

23 A. I'm not familiar with the size of the gas tank or the size 

24 of the engine, for that matter. I do know it is a diesel 

25 truck. 

Larry E Malks / Greg Bloxom 
UNITED STATES COURT REPORTERS· WESTERN DISTRICT OF OKLA.HOMA 

OKLA.HOMA CITY, OKLAHOMA 
(405) 630·4663 • (405) 620-1650 



L 
M 
S 
o 
I , 
w 
a 

o 

4 
o 
5 

6 
3 
o 

4 
6 
B 
3 

33 
ERROL MYERS - CROSS (By Mr. Tigar) 

1 Q. All right. Well, do you remember looking at the logos on 

2 those GMC trucks going down the road or parked at the -- at the 

3 circle K and on the side it says "6.2 L"? Do you remember 

4 seeing that? 

5 A. No, not really. 

6 Q. 'All right. But it is a diesel engine? We agree about 

7 that? 

8 A. It is a diesel engine. Yes. 

9 Q. And in fact, sir, --

10 Let's turn and talk about this fertilizer. When you talk 

11 about fertilizer, you're talking about 34-0-0 ammonium nitrate; 

12 is that correct, sir? 

13 A. That's correct. 

14 Q. NOw, what does "34-0-0" mean, sir? 

15 A. That's the ammonium nitrate, and it doesn't have the potasr 

16 or phosphorous or the other --

17 Q. All right. 

18 A. -- components. 

19 Q. Fertilizers have a three-component number; isn't that 

20 right? 

21 A. Usually, yes. 

22 Q. And the first number represents the percentage of nitrogen; 

23 is that right? 

24 A. Right. 

25 Q. And the second, the percentage of phosphorous; right? 
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i A. Uh-huh. 

2 Q. And third, the percentage of potash; correct? 

3 A. That's right. 

4 Q. Now, so this is a substance that can be purchased by 

5 farmers at grain elevators and feed stores and fertilizer 

6 stares; is that right? 

7 A. Yes. 

8 Q. 34-0-0 is a form of fertilizer in common use; is that 

9 correct? 

10 A. There are people who use it, I think. 

11 Q. Uh-huh. And one reason people use it, 

12 Do you know why farmers prefer it over some other kind? 

13 A. Higher nitrogen content. 

34 

14 Q. Right. Because nitrogen Crops, cash crops like wheat 

15 and corn that are grown out there in the mid-west, deplete the 

16 nitrogen content of the soil; don't they? 

17 A. Yes. 

18 Q. And that you can to get the nitrogen back, you have to 

19 buy something to put on there; correct? 

20 A. But my recollection from my farm days, that usually it had 

21 other things in addition to the nitrogen in the fertilizer, or 

22 at least we did. 

23 Q. That's right. Or you could, if a farmer chose, the farmer 

24 could plant leguminous crops that would provide the nitrogen; 

25 right? 
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1 A. Yes. 

2 Q. Depending on the kind of farming you wanted to do; right? 

3 A. And your rotation program. 

4 Q. And do you know how many pounds per acre a farmer would 

5 distribute if the farmer were using the fertilizer as 

6 fertilizer? 

7 A. Well, it would depend on your soil and what you were tryin' 

8 to do with it. 

9 Q. Wouldn't be unusual for a farmer to put 200 pounds an acre 

10 on there; would it? 

11 A. Probably not. 

12 Q. To do the arithmetic, that is, 34-0-0, 200 pounds an acre, 

13 means you're getting 68 pounds an acre of nitrogen; correct? 

14 A. Yes. 

15 Q. All right. So that if a farmer only farmed ten acres, how 

16 much -- that would take, what, a ton right there, wouldn't 

17 it, just for ten acres? 

18 A. That's a lot of fertilizer. 

19 Q. A ton is? 

20 A. For--

21 Q. Or 200 pounds an acre? 

22 A. No, 200 pounds an acre. 

23 Q. Well, would you go with a hundred pounds an acre? 

24 Well, let me ask you this: Do you think that's reasonable" 

25 A. It probably would be. 
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1 Q. SO when you said on direct examination that Mr. Nichols 

2 purchased a large quantity of fertilizer, "large" would depend 

3 on what it was being used for; correct? 

4 A. That's correct. 

5 Q. That is, it wouldn't particularly be a large purchase in 

6 farming country; would it? 

7 A. No. It would be a large purchase for a bomb, though. 

8 Q. Yeah. That's what I want to ask you about. 

9 Mr. Nichols walked in, didn't he, to the police station in 

10 Herington, Kansas; right? 

11 A. Yes, he did. 

12 Q. And he walked in because he said he'd heard on April 21st 

13 that they were looking for him; correct? 

14 A. That's correct. 

15 Q. And so far as you're aware, that was a voluntary act on his 

16 part; right? 

17 A. There were -- there -- Talking to the agents in Kansas 

18 city, they were under the impression that he was leaving town 

19 and made a surveillance and then decided to turn himself in. 

20 Q. I see. And you didn't put that in your affidavit, though; 

21 did you? 

22 A. I didn't prepare the affidavit. 

23 Q. When he walked into the police station, your affidavit --

24 the affidavit before you you do have that before you; right? 

25 A. I do have it. Yes. 
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1 Q. Recounts that said he spoke to you; right? 

2 A .• Pardon me? 

3 Q. He was interviewed; is that right? 

4 A. He was. Yes. 

5 Q. And it says there that he agreed to waive his Miranda 

6 rights; right? 

7 A. Yes. 

8 Q. Is that your testimony, that he agreed to do that? 

9 A. That's what I've been told. Yes. 

10 Q. And you believe it? 

11 A. Yes, I do. 

12 Q. Isn't it a fact, sir, that he didn't agree to waive his 

13 Miranda rights? 

14 MR. GARLAND: Objection, Your Honor. The rule 

15 specifically provides that issues relating to suppression are 

16 not appropriate for a preliminary hearing. 

17 MR. TIGAR: It's not an issue relating to suppression, 

18 if Your Honor please. If the affidavit says that he waived his 

19 Miranda rights, and if I possess a document, which I do, that 

20 says that that's not true, then that has to do with the 

21 credibility of the witness. 

22 MR. GARLAND: This witness is not the one who signed 

23 the affidavit, Your Honor. It goes only to the question of 

24 whether or not the statement is admissible, and the rule 

25 specifically provides that. 
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1 THE COURT: I believe the affidavit, Mr. Tigar, 

2 recites that he waived his Miranda rights? 

3 MR. TIGAR: That's right, Your Honor, and I'm saying 

4 that's not true. 

5 THE COURT: Paragraph--

6 MR. TIGAR: That's paragraph 12. And I'm saying that 

7 that hearsay statement in that affidavit 

8 THE COURT: I'll permit further inquiry on it. 

9 MR. TIGAR: All right. 

10 Q. (BY MR. TIGAR) Isn't it a fact, sir, that he didn't agree 

11 to waive his Miranda rights? 

12 A. No. Based on my contact with the agents in Kansas City, he 

13 did waive his Miranda rights. He declined to sign the 

14 document, but he orally waived them. 

15 Q. In fact, sir, didn't he say he refus~d to sign the form 

16 because, since it dealt with interrogation, the word that 

17 reminded him of Nazi Germany, he refused to sign the form 

18 dealing with his rights? 

19 A. He refused to sign the form, but he agreed to waive them 

20 orally. You can waive your rights but not sign the form. 

21 That's not unusual at all. 

22 Q. SO when you say in -- you say "waive the rights," --

23 A. Uh-huh. 

24 Q. you don't mean to suggest that he signed some formi 

25 right? 
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1 A. No, he did not sign the form. 

2 Q. Did not sign the form. So the waiver, in your view, 

3 consisted of what? Just the fact that he talked to you? 

4 A. The fact that he agreed to talk --

5 Q. Okay. 

6 A. -- after he had read the waiver and read his rights and --

7 Q. And --

8 A. he understood them. 

9 Q. SO it was after he read the rights, and then he said he 

10 wasn't going to sign, and then he continued to talk? That's 

11 what happened? 

12 A. He agreed to continue to talk and he did. 

13 Q. Uh-huh. And that's what is meant by the statement "he 

14 waived"? 

15 A. That's correct. 

16 Q. All right. He told you that he'd met Tim McVeigh in Army 

17 basic training in 1988; correct? 

18 A. That's correct. 

19 Q. And that checked out; didn't it? 

20 A. Yes. 

21 Q. He told you that they served together at Fort Riley; 

22 correct? 

23 A. That's correct. 

24 Q. That checked out; correct? 

25 A. Yes. 
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1 Q. He told you Tim McVeigh had rented a room from him in a 

2 house that he had where he had been taking care of his boy 

3 while he was in the Army; isn't that correct? 

4 A. That's correct. 

5 Q. That checked out; didn't it? 

6 A. Yes. 

40 

7 Q. He told you, sir, that Tim McVeigh came to see him after 

8 Tim was discharged from the Army and looked for a job as a 

9 hired hand in Decker; is that correct, sir? 

10 A. They did live together there for a while. 

11 Q. No, I didn't ask you that, sir. He told you, did he not, 

12 that Tim McVeigh came to him in Decker and asked for a job as a 

13 hired hand. 

14 A. I'm -- I'm not sure. He didn't tell me that. r'm going by 

15 what witnesses who interviewed him told me. 

16 Q. I understand, sir. We are south of the Mason-Dixon Line. 

17 When I say "you," I mean "ya'll"; all right? 

18 A. Okay. 

19 Q. All right. But I'll make it clear now. 

20 A. I'll buy that. 

21 Q. Okay. He told ya'll that Tim McVeigh had worked as a hired 

22 hand in Decker; right? .,a 

23 A. Well, I don't know that. 

24 Q. Uh-huh. 

25 A. I didn't -- I didn't discuss that -- I didn't get that 
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1 information frJm the --

2 Q. You don't ~ave that information? 

3 A. -- the pec)le I talked to. Right. 

4 Q. But you ur.aerstand that Tim McVeigh was working on the 

5 Nichols farm i.1 Decker; correct? 

6 A. Yes. Rig=~:. 

7 Q. And he wa~ paid a salary to do that; right? 

8 A. I believe so, but I 

41 

9 Q. All right. But that information that Mr. Nichols provided 

10 you with, tha~ checked out too; didn't it? 

11 A. Yes. 

12 Q. And then l'~ told you that he and Mr. McVeigh had gone to 

13 gun shows tog~:her and sold things; right? 

14 A. That's correct. 

15 Q. And that i~formation checked out; didn't it? 

16 A. Yes. 

17 Q. He also teld you that he had this ammonium nitrate at his 

18 house; didn't he? 

19 A. Yes. 

20 Q. And he ha6 told you that it -- that he hoped that you 

21 didn't constr~.~ it as being incriminating; right? 

22 A. That t s ri~<1t. 

23 Q. And you wc~t to his house and he did have ammonium nitrate 

24 there; right? 

25 A. Along wi~~ the primadet cord and --
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1 Q. Well, I'm going to ask you about the primadet. 

2 A~ -- and ths blasting caps. 

42 

3 Q. All right~ I didn't ask you that, but if you want to turn 

4 to that, I'll 3sk you about it. 

5 The FBI be ~:1b expert to whom you spoke said that the blast 

6 was -- at the ~ime the affidavit was filed, contained a high 

7 explosive mair charge initiated by methods as yet unknown. 

8 That's in you~ affidavit -- in the affidavit, rather. Not 

9 yours, but Mr. Gibbons'. 

10 A. Yes. 

11 'Q. At 11(a); j.s that right? 

12 A. That's cor:ect. 

13 Q. And that~s still your position? 

14 A. Well, I 'V,;?, talked to the people at the laboratory more 

15 recent than trnt, 

16 Q. All right. 

17 A. -- and the information I'm getting from our bomb techs is 

18 that they're cJnfident that it was a -- they're still doing 

19 examinations, out they're confident that it was a fuel oil and 

20 fertilizer bor ':). 

21 Q. Oh, there'3 no question about that. That is, they say here 

22 that it's an E~plosive main charge of fuel oil and fertilizer; 

23 right? 

24 A. Right. 

25 Q. But we're still with "initiated by methods as yet unknown"; 
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1 right? 

2 A. That's cor :ect. 

3 Q. In other ~)rds, we don't know whether it was initiated by 

4 an electric bllsting cap, a fuse-type blasting cap, or some 

5 other device tl set the charge? 

6 A. No, I've L3en told by them it was not an electric blasting 

7 cap. 

8 Q. You say -- You're talking about it's not an electric 

9 blasting cap? 

10 A. It's not c 1 electric blasting cap. 

11 Q. All right. And do you have any more information about 

12 that? 

13 A. Only that~he bomb is definitely consistent with that type 

14 of -- the dam~Je is consistent with that type of a bomb. 

15 Q. with an ar:.-r.onium nitrate and fuel oil bomb. 

16 A. Right. Ri~ht. 

17 Q. All rightw Well, let's -- let's examine that, then. All 

18 right, let's l~ok at the evidence. The evidence is that it's 

19 an ammonium ni.~rate and fuel oil bomb. 

20 We have aJ ~eady established that diesel oil and home 

21 heating oil is a subject of ordinary commerce; right? 

22 A. Yes. 

23 Q. And we've already established that Mr. Nichols told you 

24 that he'd fil11d up the tank of his truck with 21.59 gallons at 

25 the Conoco in order to take a drive; right? 
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1 A. That's COi ~ect. 

2 Q. And that' E consistent with what -- with generally the size 

3 of fuel tanks i.n trucks; isn't it? 

4 A. But he hac. just filled it up -- filled it up two days in a 

5 row with 21 g~"llons , and I believe 14 gallons. 

6 Q. Agent, in your statement, in the affidavit, it says simply 

7 that he bought gasoline, and on direct examination the attorney 

8 for the Unite~ .. states did not ask you how much he had purchased 

9 the day befor( . 

10 MR. G :~RLAND: I don't think it said "gasoline." 

11 MR. r_IGAR: Or, excuse me, diesel. 

12 Q. (BY MR. T:_"SAR) Are you telling us now that we should amend 

13 this affidavit, paragraph 23, and include an amount at the 

14 Conoco statior? 

15 A. That's th··· latest information I had received from the 

16 agents up ther= as of this morning. 

17 Q. All right. 

18 A. Or as of :~st night. 

19 Q. Are you p12pared to tell us what the odometer reading was 

20 on the two days in question? 

21 A. No. 

22 Q. Have you ~ver bought gas -- have you ever bought fuel for 

23 your vehicle i"NO days in a row? 

24 A. Yes, I ha- ~. 

25 Q. All right. So because we have a -- say it's a non-electric 

Larry E M'c7rks / Greg Bloxom 
Ut ':ED STATES COURT REPORTERS - WESTERN DISTRICT OF OKLAHOMA 

OKu\HOMA CITY, OKLAHOMA 
(405) 630-4663 - (405) 620-1650 



L 
'.4 
:) 

.v 

4 
o 
5 

6 
3 
o 

4 
8 
8 
3 

45 
ERROL MYERS - CROSS (By Hr. Tigar) 

1 blasting cap, let's spend a little time with that. 

2 Out in fa~ ott country, what farm -- part of the -- I don't 

3 want to ask y. °1 about something you don't know about. What 

4 part of the C( 'lntry did you do your farming, sir? 

5 A. Western ~lahoma. 

6 Q. Out in Wer~ern Oklahoma? 

7 A. Flat-land ~ountry. 

8 Q. Yes, sir. l~ell, out in Western Oklahoma, do you blow 

9 stumps? 

10 A. No. 

11 Q. Do you knc~ that farmers in other parts of the country do 

12 blow stumps? 

13 A. I have he£rd about it and read about it. 

14 Q. And also ~~rmers use explosive charges to ditch a field; 

15 don't they? 

16 A. To ditch t'o1em? 

17 Q. To ditch .; .":lem. 

18 A. I'm not fc~iliar with that. 

19 Q. Well, let -- sometimes in the field, in the spring, it's 

20 real wet; isn:t it? 

21 A. Yes. 

22 Q. And you g~t your equipment in, and it goes in up to the 

23 hubcaps, right; and, therefore, you've got to do something to 

24 drain it? Yo\.. understand that? And one way to do it is to 

25 ditch it and ~~en put tile pipe. 
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1 A. I can see :~at happening. We've never --

2 Q. Okay, you never did it. 

3 A. We never -- I have no personal knowledge of that. 

4 Q. But would -- would it be fair to say, sir, in your 

5 experience, tf~t people in farm country do have a legitimate, 

6 lawful use fO~r. making -- for using explosives? 

7 A. I would s~l that there could be a legitimate use for it. 

8 Q. And a yoU!; man would who grew up on a farm could very 

9 well, and wit} no sinister import to it at all, know how to use 

10 explosives. 

11 A. I think YC·l would have to have some reason for it. 

12 Q. Well, in i:~ct, Mr. Nichols told you all that his father had 

13 used ammonium ~itrate and fuel oil to blow a stump, to blow a 

14 tree when he \ "3.S a boy. Did he tell you that? 

15 A. No. 

16 Q. You don't :emember that? 

17 A. No. He dijn't tell me that. He may have told --

18 Q. I underst[ .ld. You don't remember whether he told your 

19 agents that? 

20 A. Right. 

21 Q. But based on your experience as an agent and someone who 

22 grew up in fa: .. 1 country, it wouldn't surpris.e you to know that 

23 a young man Wf.") had grown up in farm country would have at 

24 least seen sOj~body or heard somebody use explosives to do 

25 that? That w{ ·.lldn' t surprise you; would it, sir? 
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1 A. No. 

2 Q~ Now, you t11d us that Mr. Nichols said to the agents that 

3 he had been tc Oklahoma City on -- was it on Sunday? 

4 A. Sunday. }; would have been Easter Sunday. 

5 Q. In fact, t ~ said that Mr. McVeigh had asked him to come 

6 down there bec~use McVeigh had a television set 

7 A. Yes. 

8 Q. -- that Mr Nichols could have, right? 

9 A. That's Cal: .:ect. 

10 Q. Is that ri :{ht? 

11 A. That's ri~lt. 

12 Q. And in fac'::, as you told us on your direct examination, Mr. 

13 McVeigh said, "Go to the downtown area and drive around until 

14 you see me, II t' .:.ght? 

15 A. That's cor .:ect. 

16 Q. SO that be ~ed on what Mr. Mcveigh told Mr. Nichols, so far 

17 as your invest_.gation now reveals, Mr. Nichols didn't go to 

18 Oklahoma City:o look at the Murrah Building. He didn't say 

19 that, did he? 

20 A. That's wha": he says. 

21" Q. That's rigi:t. 

22 A. Right. 

23 Q. And he alsJ told you he had been there to get that TV set, 

24 right? 

25 A. That's wha~ he said. 
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1 Q. And he sa~J that and he said that in the context of 

2 something tha~" he had done based on what Mr. Mcveigh had said; 

3 is that corre~~? 

4 A. That's co:. ·.cect. 

5 Q. We just a little while ago listed about five things that 

6 Mr. Nichols s~~d about Mr. McVeigh that you checked out and 

7 they all turn~j out to be true, didn't they? 

8 A. Yes, noni; ~riminating things, that's correct. 

9 Q~ Yes. WeI:, I don't accept your characterization but, fine, 

10 if that's the ~ords you want to use. 

11 Let's tur!. to the 18th of April. On the 18th of April Mr. 

12 Nichols told ~")u that Mr. McVeigh had borrowed the pickup 

13 truck, correct? 

14 A. Yes, he dij. 

15 Q. And he hat borrowed it about five hours; is that right? 

16 A. That's whzt he said. 

17 Q. And he saij he, Mr. Nichols, had gone to Fort Riley to some 

18 kind of milit~~y surplus auction, correct? 

19 A. He did . 

20 Q. And Mr. N!~hols had told you that he had been in the 

21 business of b~ying things at these auctions and then reselling 

22 them at these .'~un shows, correct? 

23 A. That's corcect. 

24 Q. Did you lc·)k at the records of Fort Riley to see whether 

25 Mr. Nichols did sign in there? 
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1 A. Yes, he d d, but a lot later than he indicated to the 

2 agents that h; was there. He had told the agents he had loaned 

3 him the truck early in the day but he signed in around after 

4 noon, around: oon, after noon-time. 

5 Q. SO the si~:n-in doesn't corroborate the time; is that right? 

6 A. That's ri,,:;11t. 

7 Q. It doesn 2.:-. contradict it either, does it? 

8
1 

A. No, it's :. ast not an alibi. 

9 Q. I'm not a: .king you about alibi, sir. My question is this: 

i 
f , 
I 
I 
I 
I 
I 
I 
I 

! 
10 Mr. Nichols t: Id you that he loaned his truck to Mr. McVeigh --I 
11 A. Yes. 

12 Q. -- and th.:,t. he, Mr. Nichols, went to the Fort Riley 

13 auction, corr·~·ct? 

14 A. That's ri·'. ht. 

15 Q. And then ~ou went to Fort Riley and you found out that 

16 indeed he had gone to the Fort Riley auction, right? 

17 A. That's cO.rect. 

18 Q. Okay. So that's another thing that Mr. Nichols told you 

19 about his rel .. ~tion with Mr. McVeigh that turned out to be true, 

20 correct? 

21 A. No, I can~t buy that because he indicated he had been there 

22 earlier and t:.at does not confirm he was th~re when he told us 

23 he was there, so I can't say that checked out. 

24 Q. You can't say it checked out 100 percent, right? 

25 A. Probably;' ore than 100 percent. 
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1 Q. The point s, sir -- and I don't want to argue with you, 

2 it's not the p.ace for that -- the sign-in sheet doesn't show 

3 him there for .hat whole time, right? 

4 A. That's cor "ect. 

5 Q. All right. But you're still continuing your investigation, 

6 right? 

7 A. We are. 

8 Q. You also j(10W that Mr. Nichols has a clean record; isn't 

9 that right? 

10 A. Yes. 

11 Q. He's hono~ Lbly discharged from the service of his country, 

12 correct? 

13 A. Yes. 

14 Q. And -- We·.l, the next thing. Did he tell you he had a 

15 fuel meter at lis house? 

16 A. Yes, he di·). 

17 Q. All right. And you went to his house, right? 

18 A. Yes. 

19 Q. And you fc .. ~nd a fuel meter, right? 

20 A. We did. 

21 Q. And then tle FBI in the affidavit, the Gibbons affidavit 

22 that you have Jefore you, told us about the ~uel meter, 

23 correct? 

24 A. Yes. 

25 Q. And that's paragraph 14(c). Do you see that, sir? 
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----------------------------------------------------~ ~ 
1 A. Yes. 

2 Q. That's the fuel meter referred to in paragraph 13(f), 

3 correct? 

4 A. Yes. 

5 Q. Now, the ~. ::fidavit says: "According to information 

6 provided by AT? bomb experts, such a device could be used to 

7 obtain the pre )er volume of diesel fuel to ammonium nitrate for 

8 a bomb," corrc.:t? 

9 A. That's cor:ect. 

10 Q. Now, this ::uel meter, that's just a fuel meter like you 

11 might see on 1 .. te back of a pickup truck diesel tank at the 

12 Circle K, isn': it? 

13 A. Yes. 

14 Q. SO, accor(~ng to this, a fuel meter of a type that could be 

15 used to obtair the proper volume of diesel fuel, in the county 

16 where we are '~":iere' s probably 1, 000 of them; isn' t there? 

17 A. Well, I'm ~ure you could find them. 

18 Q. Without mL;h trouble, right? 

19 A. I wouldn1t think that would be ·very difficult at all. 

20 Q. There's a lot of people driving around on the roads with 

21 them, right? 

22 A. Could be. 

23 Q. In plain Cay. 

24 In fact, s~r, is there anything unusual about this 

25 particular fUE~ meter that you want to share with us? 
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1 A. No. It's 0'0 different than any other fuel meter that I'm 

2 aware of. 

3 Q. How about~e fact that it didn't work? 

4 A. I think th~ytre looking at that. It wouldn't work, I 

5 guess, at the o:ime they found it. 

6 Q. That's rig:.t. So because it wasn't working at the time 

7 when you found it, it is incorrect to say that it could be used 

8 to obtain the )roper volume, isn't it? 

9 A. Well, I th.nk it would be incorrect to say it could have 

10 been used on t:~at very day but I don't know that it's incorrect 

11 to say it couli have been used 

12 Q. Sometime? 

13 A. -- a coupl·:~ of days before. As I recall, he had bought it 

14 to sell it, fi>: it up. 

15 Q. For resale 

16 A. Rig.ht. 

17 Q. SO he told you he bought it for resale, correct? That's an 

18 innocent purpc~e, right, resale? 

19 A. Could be. 

20 Q. Well, it i~, isn't it? 

21 A. If that's' :he sole purpose, it would be innocent. 

22 Q. In fact, a~ the time you found it, it didn't work; it had 

23 pieces missing out of it, didn't it? 

24 A. It was tak~n apart, as I understand it. 

25 Q. Yes, sir. Inoperative. 
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1 Well, don'~ you think, sir, that it's a little misleading 

2 to put in the .~ ffidavit that such a device could be used to 

3 obtain the pro:·. ·ar volume of diesel fuel when in fact the thing 

4 doesn't work? 

5 A. Well, I dol' 't know that we could say it didn't work the day 

6 that the bomb ~ as made. 

7 MR. T-,GAR: If the Court please, --

8 Q. (BY MR. TlfAR) Sir,--

9 MR. G!'.R.LAND: Could he answer the question, Your 

10 Honor? 

11 MR. T:GAR: I was asking him to answer, Your Honor. 

12 THE C)URT: Let the witness complete his answer, 

13 Counsel. 

14 MR. T::GAR: May I restate the question? 

15 THE C.lURT: I would like for him to complete. 

16 MR. T:':GAR: All right. 

17 THE C ,URT: Complete your answer, please. 

18 A. I can't s~: that it was not working the day the bomb would 

19 have been made. 

20 Q. (BY MR. TI~AR) All right. Now I'm going ,to ask you my 

21 question again: sir. 

22 Don't you ,.hink it is misleading to put in your affidavit 

23 that this mete::.4 could be used to obtain the proper volume of 

24 diesel fuel fo~: a bomb when in fact it was inoperative? That's 

25 all. Don I t ye',! think it I S misleading? 

Larry E Mark~ / Greg Bloxom 
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1 A. No, I don s think so. 

2 Q. All right. 

3 Well, the::, ~ wasn't a pump or hoses attached to it, was 

4 there? 

5 A. No, but trere were hoses found at the location. 

6 Q. Right. y~,u also told us about something else attached that 

7 was found at ~,~e location and that is four white barrels with 

8 blue lids. D\'. you remember that? 

9 A. That's correct. 

10 Q. Were those. 55-gallon barrels, sir? 

11 A. I believe they were. 

12 Q. Isn't it ( fact, sir, that the 55-gallon drums, the four of 

13 them that were found there, did not have lids at all? 

14 A. I was tole they did have lids. 

15 Q. And it sa~'s so here, right? 

16 A. Right. 

17 Q. You've se~n, sir, the inventory of the search? 

18 A. No, I've rot. 

19 MR. t~ IGAR: May I approach? 

20 THE (, ·JURT: Yes, sir. 

21 MR. r:'IGAR: Your Honor, what is your pleasure? I 

22 would like to show the witness a document bqt for the record 

23 perhaps I shol~ ld have it marked. 

24 THE COURT: You need to have it identified, please, 

25 Mr. Tigar. It would be Defendant's Exhibit 1. 

Larry E Marks / Greg Bloxon1 
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1 MR. TIGAR: Uh-huh. 

2 MR. TIGAR: Nichols 1 for identification, a search 

3 inventory. 

4 MR. GARLAND: Do you have a copy for us? 

5 MR. :rIGAR: Yes. No, no, that's fine. 

6 Your Honce, for the record, this is an inventory or return 

7 

8 

of search wh:ch was furnished to Mr. Phillips of the public 

defender's 0: fiee by the united states of America. 

9 

10 THE ~OURT: Hand the witness Defendant's Exhibit 1. 

11 MR. rIGAR: Yes. 

12 Q. (BY MR. r.:.IGAR) I'm showing you now, sir, what I have 

13 marked as Nichols Exhibit 1 for identification and I ask you 

14 now, having Lad a chance to look at it, if you remember eve_ 

15 having seen i.t before? 

16 A. I have n~t seen it. 

17 Q. You know ~hat a search warrant inventory is, do you not, 

18 sir? 

19 A. Yes, I de. 

20 Q. A search warrant inventory represents a conscientious 

21 effort by swc~:-n agents to accurately 

22 MR. :rIGAR: Excuse me, Your Honor. I split an 

23 infinitive. 

24 Q. (BY MR. TIGAR) -- accurately to record what is found at a 

25 search scene; is that right? 

Larry E Marks/Greg Bloxom 
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1 A. That's co: "recto 

2 Q. Now, sir, I I rn going to ask you to turn --
3 MR. . J:GAR: May I approach, Your Honor? Excuse me. 

4 THE ·~.OURT : Yes, sir. 

S Q. (BY MR. 'I·.:GAR) -- to the page 11m showing you which is 

6 marked "2 of.:' and the fax logo in the corner says "page 23" 

7 or "P-23." D·; you see the listing for four 55-gallon drums 

8 there, sir? 

9 A. Yes, I do 

10 Q. I know yo .. haven't seen this before but do you have an 

11 opinion as to whether those are the drums in question? 

12 A. I would t~ .ink that they would be. 

13 Q. All right NOW, 11m showing you the previous page and the 

14 fax notation .s "page 22" and itls listed as "page 1 of 2" G. A 

15 then has "K" t. the top, correct? 

16 A. Yes. 

17 Q. And, sir, do you see that there's some buckets listed on 

18 there, white >uckets? 

19 A. Uh-huh. 

20 Q. And do yo': see at the bottom two labeled "buckets, 

21 A. Uh-huh. 
.& 

22 Q. On that p::.ge, sir, just below the buckets in each 

23 would you pIe se read what appears. 

24 A. "Eight bu :ket lids" at the top, and "11" --

25 Q. Yes, sir. "Bucket lids," right? 

Larry E Marks/Greg Bloxom 
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1 A. -- "whi t,~ bucket 1 ids ... 

2 Q. Now, tur': the page to the first page I showed you, sir. 

3 A. Back to 

4 MR. GARLAND: Excuse me, Your Honor. I'm sorry to 

5 interrupt. :f I can ask where he is pointing. 

6 MR. TIGAR: "Lids." "Lids." 

7 MR. GARLAND: Thank you. 

8 Q. (BY MR. ',~'IGAR) Do you have the previous page, sir? 

9 A. No. Dir !ct me back to that, if you could. 

10 Q. Yes, sir I'm sorry. 

11 MR. TIGAR: May I approach again, Your Honor? 

12 THE COURT: Yes, sir. 

13 Q. (BY ~m. [IGAR) Turning to the immediate next page and I'l: 

14 ask you, sir: whether there are any lids on that page. 

15 A. I see no lids listed. 

16 Q. ~hank YCI. 

17 

18 

19 

20 

21 Q. 

22 

23 

24 

MR. TIGAR: I offer it. 

THE COURT: Any objection? 

MR. GARLAND: No objection. 

THE' COURT: The same is admitted without objection. 

(BY MR. 2IGAR) In your affidavit you say -- oh, I'm sorry . 

MR. TIGAR: Your Honor, is it Mr.~ Garland? 

MR. GARLAND: Yes, sir. 

MR. TIGAR: I have given you a copy that contains Mr. 

25 Phillips' nccations. That's my fault. May I SUbstitute an 

LarlY E Marks/Greg Bloxon1 
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Sf 

. 1 unmarked one? 

2 THE COURT: Yes, sir. 

3 11R. TIGAR: Thank you. And thank you. 

4 Q. (BY MR. TIGAR) NOW, you sa r there in the affidavit, or I 

5 Gibbons said in the affidavit, :hat the material resembled tl 

6 bJ..ue plastic fragments, correct',"> 

7 A. Yes. 

8 Q. Now, is this PVC plastic, p;lystyrene, or what is it? 

9 A. I can't tell you that. 

10 Q. But whatever it is, it is a form of plastic commonly for 

11 sale in commerce; is that corre~t? 

12 A. That would be correct. 

13 Q. And it is the FBI's view, i; it not, that the bomb was mi 

14 by filling plastic drums or bax:els with this substance; is 

15 that correct? 

16 A. That's correct. 

17 Q. And that's a job that on~ person could do that, right: 

18 A. The bomb experts tell me t!:. '~t the number of barrels that 

19 would be necessary, that would lot be done by one person, it' 

20 their belief. 

21 Q. I understand what you said )n direct examination, sir. 

22 asking you in terms of sitting ~here with a shovel and putti! 

23 stuff in barrels and making sur': that you had the barrels in 

24 position, one person could do i:, right? 

25 A. You could do it but it woull be difficult. 

Larry E Marks / Greg Bloxom 
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'1 Q. It would be difficult. 

2 A. It would be difficult. 

3 Back to your question, if I ,:light, on this. I would thin 

4 if the barrels had the lids attl.~hed to them, there would be 

5 reason to put -- I mean a barre: is a barrel and includes a 

6 liA. 

7 Q. Oh, well, the point is, you ~on't know 

8 A. I don't know for a fact but I'm saying it would not be OU 

9 of the ordinary if the lids were: on it to list that as one 

10 unit. 

11 Q. You've never seen that docun'~nt before, right? 

12 A. No, I haven't. 

13 Q. All right. You weren't ther3 at the search, were you? 

14 A. No, I was not. 

15 Q. You've never seen the barrel~, have you? 

16 A. No. 

17 Q. You I ve never spoken to thes€": agents about what was there, 

18 have you? 

19 A. I've spoken to the agents ab':>ut what was there. 

20 Q. All right. And they didn't ';:ell you that the lids 'were o~ 

21 weren't attached, did they? 

22 A. No, they didn't. 

23 Q. okay. 

24 A. They were described to me as white barrels with blue lids. 

25 Q. with blue lids. All right. 

Larry E Marks /" Greg Bloxom 
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1 Now, let's take a look at t~ is purchase. These purchases 

2 in the name of Havens were made ~ack in the fall of 1994, wer 

3 they not, si~? 

4 A. Yes, they were. 

5 Q. And you tell us that with r:spect to one of the purchases 

6 tfie purchaser was driving a da~(-colored pickup with a 

7 light-colored camper shell; is .' .hat correct? 

8 A. That's right. 

9 Q. Did the FBI present a photo array to the employees of the 

10 McPherson, Kansas -- the cooper, tive association? 

11 A. Not that I'm aware of. 

12 Q. I ask you, sir, to please t: ink hard. Isn't it a fact th 

13 the Bureau presented a photo ar:-ay to an employee of that 

14 association and that the identi:~ication was negative? 

15 A. I'm not aware of that. 

16 MR. TIGAR: Your Honor that was the subject of one 

17 our discovery requests and --

18 THE COURT: I see. 

19 MR. TIGAR: -- I have ; good faith basis for my 

20 question, and I would renew my ~equest. 

21 THE COURT: Your answe:: -- You've received an answe 

22, from the witness and at this po:~_nt I think that unless you ha 

23 some further evidence to offer, you should proceed to your nE 

24 question. The witness has answ.red. 

25 Q. (BY MR. TIGAR) NOw, you me:.·.:tioned here a receipt for thi 

Larry E Marks./ GJ"eg Bloxom 
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. 11' purchase, correct? 

2 I A. Yes. 

3 II Q. Now, was that an ordinary p .per receipt? 

411 A. Yes. 

6J 

5 II Q. Was it the kind of a receip" that I s torn out of a book 01 

611 r~ceipts? 

7 II A. I haven't seen the receipt : .:yself • I'm assuming it was 

8 II just a business receipt. 

9 II Q. ordinary receipt like you 9 ·:t at a store, correct? 

1011 A. Right, but, again, I've not personally seen it. 

1111 Q. And it was developed, you s~y, the latent fingerprint, b~ 

1211 the Bureau; is that right? 

13 1\ A. That's correct. 

14 Q. Was it developed using a ni~hydrin solution from the papE 

15 A. I don't know what technique they used. There is differer 

16 II techniques that they could use -·:.0 do that. 

17 II Q. Isn't it a fact, sir, that latent fingerprint can be 

18 II developed from nonglossy paper " matter of years after it wa£ 

1911 touched, the paper was touched )y someone? 

2011 A. It can be. 

2111 Q. That's right. And in fact .:hen you were training as an 

22 II agent, do you remember them shoo. 'ing you how they did that anC: 

23 II made the latent fingerprints co:e up all kind of purply red? 

24 II A. Yes. 

2511 Q. And that, making them come 1 pall purply red like that, 

LarlY E Marks I Greg Bloxom 
UNi;-ED STATES COURT REPORTERS -. WESTERN DISTRICT OF OKLAHOMA 

OKLAHOMA cr. {I OKLAHOMA 
(405) 630-4663 -;405) 620-1650 



L 
M 
s 
0 
f 
t 
w 
a 

0 

4 
o 
5 

a 
:I 
o 

4 
a 
s 
:I 

62 
ERROL r-1YERS - CROSS (By Mr. Tig r) 

1 that's done with a solution of ~.inhydrin and either acetone, 

2 alcohol or water; is that right·· 

3 A. If my memory serves me carr ct, you're right. That has 

4 been a while. 

5 Q. Well, what 11m trying to ge"~ at, sir, is the fact that a 

6 fingerprint appears on a piece ,~::E paper means only that that 

7 particular piece of paper was t"uched by the possessor of the 

8 finger at some time within a fe·; years of the time the print 

9 developed, right? 

10 A. I don't think that it could be a few years given the date 

11 that the fertilizer was purchas,d. 

12 Q. All right. Let's focus on.hat date. 

13 If I go into a store and ma:~e a purchase and I am given a 

14 receipt or I sign a receipt or :: handle the paper in the stor 

15 other than my particular receip':, my fingerprint could be on 

16 something in that store and it ~)~ there a long time, couldn't 

17 it? 

18 A. That's unlikely, I would th:'_nk. 

19 Q. Well, let me ask you this: If we developed the 

20 fingerprints on that document t'~,at you're holding in your han 

21 we would see your prints on the:· 1 8, wouldn't we? 

22 A. Yes. 

23 Q. We would see the clerk's pr:nts on it, right? 

24 A. Right. 

25 Q. We would see, if Mr. Nichol~~ had handled it as we were 

Lar.ry E Marks,/ Greg Bloxom 
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1 preparing for this case, we wou:· 1 see his prints on it, right 

2 A. Yes.· 

3 Q. And just from that fact we ~?uldn't know, just from the 

4 fact the fIngerprints are in thc:e, in what o~der those peopl 

5 touched it, unless the fingerpr:nts overlapped, or when they 

6 touched it in terms of time; is that right? 

7 A. That's true. 

8 Q. Okay. NOw, in your search (f Mr. Nichols' home, you foun 

9 some ammonium nitrate, correct? 

10 A. That's correct. 

11 Q. Mr. Nichols had told the age,ts when he was being 

12 interviewed that he would repac}~ge ammonium nitrate and sell 

13 it, correct? 

14 A. That's what he said. 

15 Q. And he would sell it in sma: 1 plastic containers, correct 

16 A. That's what he said. 

17 Q. And because in fact -- Did he explain to the agents why 

18 ammonium nitrate, 34-0-0, is a rarticularly good household 

19 fertilizer? 

20 A. I believe he mentioned you cdd water to it and it makes a 

21 good household -- I mean garden fertilizer. 

22 Q. And do you remember him say: .. 1g anything about why that is 

23 A. No. 

24 Q. NOw, in fact, so when you s( ~rched his house, though, you 

25 found those little containers, l·ight? 

Larry E Marks I I Greg Bloxom 
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1 A. Yes. 

2 Q. And you found the little lc~ els, right? 

3 A. I don't know anything about labels. 

4 Q. You don't remember anything about that? 

5 A. No. 

64 

6 Q: But you found little contai:.ers of the kind he described, 

7 correct? 

8 A. That's correct. 

9 Q. And you also found that he ~:ad had some business cards 

10 printed up in his own name, did~:'t you? 

11 A. That's correct. 

12 Q. And he had a receipt from K'.nko's from the business cardE 

13 that he had printed up in his O'~ name, right? 

14 A. I don't know that but I'm a 'suming that would be correct. 

15 I know he had been at Kinko's. 

16 Q. Right, because there's a re :eipt on the inventory, isn't 

17 there, sir? 

18 A. Right. 

19 Q. When he signed in at Fort R'.ley, he used his own name, 

20 didn't he? 

21 A. I believe he did. 

22 Q. In your letter, in the affi·.lavit about which you've told 

23 us, you've described a letter f::om Terry Nichols to Tim 

24 McVeigh, have you not, sir? 

25 A. Yes. 

LarlY E Marks ,I Greg Bloxom 
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1 MR. TIGAR: Your Honor we have moved for production 

2 of a copy of that and I renew t: at motion at this time. 

3 THE COURT: Would plai' .ciff respond. 

4 MR. GARLAND: Your Hon'r, this is a request for 

5 discovery. They will eventuall~· be entitled to this under Ru 
,. 

6 16 but they're not entitled to .. t at this time. 

7 MR. TIGAR: If Your Ho.··or please, I would like to be 

8 heard on that because this fall·, into a different category. 

9 This is Mr. Nichols' own statem(~ nt and when the Federal RuleE 

10 of Criminal Procedure were revi::-~ed in 1966, although those 

11 rules -- Rule 16 relates only t':~1 discovery, for the first tin 

12 the revisers signaled to us tha·:: prior statements of a 

13 defendant fall into a special c~tegory in terms of 

14 discoverability. I'm looking a-. my copy here for the 1966 

15 amendment notes but the Court w .. lI find them at 39 Federal 

16 Rules Decisions at page 175 and 176. 

17 THE COURT: Are you sp.~aking of Rule 167 

18 MR. TIGAR: Yes, Rule :'.6. In our gray -- whatever 

19 color this is, we all have the ;ame book, it's page 63, Your 

20 Honor. 

21 THE COURT: Go ahead, :.; l.r . 

22 MR. TIGAR: And you lo.>k here at the case law that t 

23 revisers were looking at, all r.ght, and it's clear that 

24 although the rule itself only r~lates to contested proceedin~ 

25 post-indictment, that the case ~aw in which it is based spea~ 

Larry E Marks.1 Greg Bloxonl 
UNITED STATES COURT REPORTER~ - WESTERN DISTRICT OF OKLAHOMA 

OKLAHOMA Ci· V, OKLAHOMA 
(405) 630·4663 - (405) 620-1650 



L 
M 
S 
o 
f 
l 
w 
a 
r 
o 

4 
o 
5 

8 
3 
o 

4 
8 
8 
3 

66 
ERROL MYERS - CROSS (By Mr. Tigar) 

1 of due process overtones to the discovery of a defendant's own 

2 prior statement. It's in that context, Your Honor, that we 

3 believe we're entitled to this. 

4 Of course we also, as the Tenth Circuit has pointed out, 

5 because this is a letter that was seized and as to which the 

6 defendant has standing, he would have even prior to indictment 

7 and even despite the amendments to Rule 41 and 12, a right to 

8 receive it. I suggest that could be either here or by an 

9 independent proceeding in equity filed before Your Honor. So, 

10 for that reason, we ask for it. 

11 THE COURT: I'm not aware that the rules that 

12 generally prohibit discovery in connection with preliminary 

13 proceedings such as this have been overruled by the manner you 

14 suggest. I recognize that is a right under Rule 16 if there's 

15 an arraignment or following an arraignment on a grand jury 

16 indictment or something of that nature. 

17 At this time the request will be overruled. 

18 Q. (BY MR. TIGAR) Have you read the letter, sir? 

19 A. Yes, I have. 

20 Q. NOw, in fact Mr. Nichols told you that he had gone to the 

21 Philippines in November of 1994, correct? 

22 A. Yes. 

23 Q. And that was true, wasn't it? 

24 A. I believe it to be true, yes. 

25 Q. His wife is a Philippine citizen, is she not? 

Larry E MaJ"ks / Greg Bloxom 
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1 A. Yes, I believe that's correct. 

2 "Q. It's Marife, right? 

3 A. That's correct. 

4 Q. And you know that there is a lot of civil disturbance in 

5 the Philippines, don't you, sir? 

6 A. There has been. 

7 Q. Do you think it's unreasonable for a person who is about tc 

8 go upon a voyage to a place where civil disturbance exists to 

9 write some kind of a document relating to the disposition of 

10 his or her goods if something should happen to them? 

11 A. It's my understanding that he had been there before and 

12 this had not been done. 

13 Q. Do you regard it as unusual, sir, for a person about to 

14 visit a place in the world which has seen civil disturbances tc 

15 write some document relating to the disposition of his or her 

16 worldly goods should he or she fail to return? 

17 A. Probably not. 

18 Q. The expression "go for it" is one in common use, isn't it, 

19 sir? 

20 A. Yes. 

21 Q. You hear 

22 A. In a lot 

23 Q. In a lot 

24 A. Yes. 

25 Q. And like 

a lot of people say it, don't you? 

of different ways. 

of different contexts, right? 

so many other things in life, context 

Larry E Marks/Greg Bloxom 
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1 everything, isn't it? 

2 A. Absolutely. 

3 Q. The term "liquidate" can mean sell or dispose of, can't it 

4 sir? 

5 A. Yes. 

6 Q. We've seen that on big banners on stores, "liquidation 

7 sale," right? 

8 A. Dispose of. 

9 Q. Dispose of. 

10 A. Get rid of. 

11 Q. You see a sign on a store that says, "Liquidation going 

12 on," you don't take agents over there and investigate just for 

13 that, do you, sir? 

14 A. No, we don't. 

15 Q. All right, sir. You told us, sir, about the Dreamland 

16 Hotel; is that right? 

17 A. Yes. 

18 Q. Now, the Dreamland Hotel, the person who went out and ate 

19 Chinese food, is it the Bureau's view that was Mr. McVeigh? 

20 A. Yes. Ordered Chinese food, as I recall. 

21 Q. Ordered Chinese. That's Mr. McVeigh? 

22 A. Yes. 

23 Q. This telephone record to which you refer, what kind of a 

24 telephone record is that, sir? Can you describe it for us? 

25 A. All I've been told is a record of a long distance telephon l 
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1 call. 

2 Q. Do you know how much it was for, how many dollars or cents 

3 or whatever? 

4 A. No. 

5 Q. Do you know how long anyone talked? 

6 A. No. 

7 Q. Do you even know whether, at the Dreamland Motel, dialing 

8 number through the long distance code on the phone 

9 charge to be made whether or not you're connected? 

10 A. I'm not familiar with that, their phone system. 

11 Q. All right. So you don't even know that, right? 

12 A. No. 

causes a 

13 Q. SO as you sit there today, sir, you can't tell us even 

14 whether that telephone call was completed, can you? 

15 A. From talking to the agents in Kansas City, I believe it wa~ 

16 completed. I can't tell you how long the call was for. 

17 Q. I understand. You can't tell us how long the call was for, 

18 right? 

19 A. Right. 

20 Q. You can't tell us what the amount of the charge was, right? 

21 A. No. 

22 Q. And you can't tell us what kind of telephone switchboard 

23 system they have at the Dreamland Hotel? 

24 A. No. If the call was not answered under normal 

25 circumstances, there would be no record of it. 
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1 Q. Have you ever stayed in a hotel, sir, that charged you a 

2 buck or so even for long distance calls that weren't completed 

3 A. No. 

4 Q. Never have? Lucky you. 

5 MR. TIGAR: Excuse me, Your Honor. I withdraw that. 

6 Q. (BY MR. TIGAR) NOW, directing your attention to paragraph 

7 26, you conducted an investigation in the neighborhood of the 

8 Herington, Kansas home of Mr. and Mrs. Nichols and their child 

9 is that right? 

10 A. Yes. 

11 Q. That investigation showed that Mr. Nichols and the rest of 

12 the folks there were not present in the house that evening; 

13 isn't that right, sir? 

14 A. Not all evening. They did go out, according to an 

15 interview with Mrs. Nichols, to dinner that night. 

16 Q. All right. NOW, did you check to see where they went? 

17 A. Sirloin Stockade, maybe. A restaurant. Then I think on t 

18 the airport • 

19 Q. The airport? 

20 A. with his son. 

21 Q. They went to the airport? 

22 A. That's my recollection, yes. 

23 Q. And he went there with his son, Josh, didn't he? 

24 A. Yes. 

25 Q. His son, Josh, had been visiting him, hadn't he? 
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1 A. That's correct. 

2 Q. And this is on the evening of April 17th, right? 

3 A. Yes. 

4 Q. And Josh gets on the airplane and he went back to where, 

5 Las Vegas? 

6 A. Las Vegas. 

7 Q. SO Mr. Nichols in fact told you -- Did he also tell you 

8 what he had been doing on that evening? Did he tell you he ha 

9 taken his son to the airport? 

10 A. Yes. 

11 Q. And that checked out, didn't it? 

12 A. It did. 

13 Q. Right. We're getting up pretty close to the 19th now, 

14 aren't we? 

15 A. Two days away. 

16 Q. Two days away. He told you that and that checked out. 

17 Now, April 17th or 18th, you describe in paragraphs 27 or 

18 28, Mr. Nichols told you in the interview, which you tell us hE 

19 voluntarily did, that he had gone to that shed on the 20th, 

20 right? 

21 A. Yes. 

22 Q. And he got out some materials, a sleeping bag, duffel bag 

23 and so on, right? 

24 A. Yes. Storage building number 2. 

25 Q. That's right. He told you that, correct? 
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1 A. Yes, he did. 

2 Q. And you don't have any evidence that contradicts that, do 

3 you? 

4 A. No. 

5 Q. Now, this period, the 17th or 18th, of course it's on the 

6 18th that Mr. Nichols told you that he had loaned his truck to 

7 Mr. McVeigh, correct? 

8 A. That's correct. 

9 Q. And the 18th, the day when he said he loaned his truck to 

10 Mr. McVeigh, that's also the day that this witness at the Gear~ 

11 state Fishing Lake saw these trucks, correct? 

12 A. That's correct. 

13 Q. Now, the Geary Lake witness saw a yellow Ryder truck, 

14 correct? 

15 A. That's correct. 

16 Q. Now, a yellow Ryder truck, was that the color of the Ryder 

17 

18 

19 

20 

21 

22 

23 

24 

25 

truck that your investigation reveals was involved in the 

explosion 

A. Yes. 

Q. -- in Oklahoma City? 

A. Yes. 

Q. It was yellow? 

A. Yes. 

Q. Now, Ryder rents different colored trucks, doesn't it? 

A. The only ones I see -- When I think of a Ryder truck, 
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1 think of yellow. 

2 Q. I understand. 

3 A. I mean, I'm not saying they don't but --

4 Q. I understand. 

5 A. -- that's how I recognize them. 

6 Q. Well, that's how you recognize them. 

7 Would it refresh your recollection, sir, do you ever recal 

8 having seen one that wasn't yellow? 

9 A. Not that I can specifically say. 

10 Q. Would it refresh your recollection if I said that there We 

11 a white one parked outside my motel room door all night last 

12 night? 

13 A. I would have to take your word for it. 

14 Q. Well, I'm not asking you to do that. It's not proper for 

15 me, because I'm not testifying, but that doesn't jingle a bell 

16 for you that maybe you've seen a white one? 

17 A. No. I mean, I'm not saying I haven't. When I see a Ryder 

18 think of a Ryder truck, I think of a yellow truck. 

19 Q. You think of a yellow truck. That's their logo, isn't it? 

20 Well, in fact, sir, you had some agents out there in the 

21 neighborhood of Herington, Kansas on the night of the 17th --

22 excuse me. withdraw that. 

23 You had some agents out there inquiring of neighbors of Mr 

24 Nichols about what they had seen on the 17th and 18th, right? 

25 A. Yes. 
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1 Q. And it was one of those interviews that had somebody say 

2 in which somebody said that they saw a Ryder truck parked 

3 behind the residence, right? 

4 A. That's correct. 

5 Q. NOw, isn't it a fact that another witness said, "If there 

6 had been a truck, a yellow Ryder truck here, I would have seen 

7 it and I saw no such thing"? 

8 A. I don't know that. 

9 Q. You're saying you don't remember it or it didn't happen or 

10 nobody told you that? 

11 A. No one has told me that. 

12 Q. If that were the case that a neighbor said that, would thai 

13 be an important fact? 

14 A. It would certainly be something to consider. 

15 MR. TIGAR: If Your Honor please, we also moved for 

16 production of this evidence and I can tell the Court that it 

17 has been widely reported in the press, based on their 

18 interviews, that neighbors -- that a neighbor did say that. 

19 It's hard for me to believe that the FBI, having talked to all 

20 the folks there, that they would not have received the'same 

21 information or talked to the same person. So at the very leas1 

22 I would request the Court to inquire of the government of 

23 whether such a thing exists because the agent has now told us 

24 that if it does exist, it would be "something to consider" and 

25 I would respectfully submit something for Your Honor to 
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1 consider. 

2 THE COURT: Does the government object? 

3 MR. GARLAND: Yeah. The rule clearly provides witnes~ 

4 statements are not entitled to be produced unless the witness 

5 actually testifies at the hearing. These are not the 

6 statements of this witness. 

7 MR. TIGAR: If Your Honor please, I didn't ask for 

8 production of the witness statement under those circumstances. 

9 I have the agent saying this is something to consider. I'm 

10 entitled under the rule to introduce evidence and I'm even 

11 willing to waive my rights. 

12 Now, up until the time he spoke, Your Honor, and said it 

13 was something to consider, they're right, but now it's in 

14 issue. When a matter is in issue, the privileges go out the 

15 window. That's as old as the learned hands decisions in unitec 

16 states vs. Copeland, 185 F.2d 629, which was cited with 

17 approval by the Supreme Court in Dennis, a case out of this 

18 circuit, 384 U.S. 855, at page 873 or 872, I can't remember, 

19 footnote 19 or 20. So the privilege goes out the window now. 

20 THE COURT: It's an issue of discovery as far as the 

21 Court is concerned and, Mr. Tigar, I'll overrule your 

22 objection. 

23 Go ahead, sir. 

24 MR. TIGAR: Your Honor, I have been moving with 

25 dispatch here but I know that Mr. Nichols has made some notes 
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1 and I would request that we take a 10-minute recess now, if we 

2 may, and then I would be in 

3 MR. GARLAND: No objection. 

4 MR. TIGAR: -- a position to 

5 THE COURT: We'll take a recess, then, until 

6 approximately 11:45. 

7 All persons just remain seated until the defendant has beel 

8 removed. 

9 MR. TIGAR: May we have a conference room back there? 

10 All right. The marshals are taking care of that. Thank you. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(RECESS. ) 
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1 THE COURT: I believe we're ready to start. Everyone 

2 please be seated. 

3 Let the record show the attorneys are present and defendant 

4 is present in person. We're in Mr. Tigar's cross-examination, 

5 and you may proceed, sir. 

6 Q. (BY MR. TIGAR) Agent, the television set that Mr. Nichols 

7 told you that he had gone to Oklahoma city to pick up, did he 

8 tell you how that television set had come to Oklahoma city? 

9 A. I believe his story was that Tim MCVeigh had brought it to 

10 Oklahoma City. 

11 Q. Yeah. In fact he said that McVeigh had brought it from Las 

12 Vegas; isn't that right? 

13 A. I believe that's my recollection, yes. 

14 Q. He said the television set had been one owned by or being 

15 used by, excuse me, his son, Josh? 

16 A. That's correct. 

17 Q. And that McVeigh in a trip had offered -- excuse me. 

18 That McVeigh had offered to bring it from Las Vegas, 

19 A. I think he had written him a letter or contacted him 

20 him to bring it. 

21 Q. And McVeigh had done so? 

22 A. That's right. 

right? 

asking 

23 Q. Did your later investigation show what happened to the TV 

24 set? 

25 A. I recall in the statement to the agents that he had used 
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1 the television in his home, Nichols' home. 

2 Q. Did your investigation corroborate that? 

3 A. I'm not aware that anybody checked that out. 

4 Q. In fact, sir, do you remember that he told the agents that 

5 the first time he heard about the bombing was when he went dowr 

6 on the 20th to the cable television people to arrange for cable 

7 service? 

8 A. That's correct. That's what he said. 

9 Q. And did you check out with the cable people to see that he 

10 had been there? 

11 A. Yes. 

12 Q. And he had, hadn't he? 

13 A. That's my recollection. 

14 Q. SO, as he described that, so far as you were able to check 

15 it out, it checked out, right? 

16 A. That's correct. 

17 Q. Now, earlier you talked about a hose that was found at the 

18 home, right? 

19 A. Yes. 

20 Q. That was a garden hose, wasn't it? 

21 A. To my understanding, it would have been a siphoning-type of 

22 hose. 

23 Q. Sir, do you understand the difference between a hose thread 

24 and a pipe thread? 

25 A. Yes. 
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1 Q. All right. This hose had hose thread on it, didn't it? 

2 A. Well, I didn't see it. 

3 Q. You don't know? You don't know? 

4 A. That's correct. 

79 

5 Q. But you do know that hose thread doesn't match pipe thread 

6 right? 

7 A. Absolutely. 

8 Q. Have you found that out in the way that others of us have? 

9 A. Probably. 

10 Q. Yes, sir. 

11 The gas cans that you referred to were like five-gallon an 

12 one-and-a-half-gallon cans, is that correct, that were found a 

13 the home? 

14 A. Yes. 

15 Q. In other words, there was no gas can found there that was 

16 larger than a five-gallon gas can of the kind you could buy at 

17 Pep Boys? 

18 A. That's true. 

19 Q. All right. Mr. Nichols told you, did he not, that he sold 

20 both prilled and ground ammonium nitrate at the gun ~hows, 

21 right? He told you that he sold it in both forms? 

22 A. My recollection was the ground that he sold. 

23 Q. You don't recall him telling you that he sold prilled or 

24 not? 

25 A. No. Again, he didn't tell me. The other agents 
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1 interviewed him. My recollection was the ground ammonium 

2 nitrate. 

3 Q. And in fact the agents did ask him, didn't they, whether or 

4 not He had driven by the Murrah Building, correct? The agents 

5 that interviewed him. 

6 A. I know he told them he did drive by the Murrah Building. 

7 Q. What he said was he wasn't sure whether he had or not; 

8 isn't that what he said? 

9 A. My recollection was he said he had driven by the building. 

10 Q. Do you have a 302 that would permit you to verify what 

11 you've just said, sir? 

12 A. I don't have one with me, no. 

13 MR. TIGAR: Your Honor, we would ask for that. I'm ir 

14 a very uncomfortable position here because this is a 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

preliminary hearing and I don't intend to put my client on 

because I have no burden here; but the only way we can resolve 

this issue, and I assure Your Honor that it is an issue, is to 

get that 302 and see it because I tell Your Honor that the 

question which I have just asked of the agent here is one that 

I have a good-faith basis for and I request that the 302 be 

furnished to us. 

THE COURT: I'm sure you do and I would certainly 

permit you to ask any questions which might explore that issue 

that will not require the production of the 302. 

MR. TIGAR: All right. Well, I'll proceed at my peri: 
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1 but I'll try. 

2 Q. (BY MR. TIGAR) Agent, he told you that Mr. McVeigh had 

3 said to go to 8th Street; do you remember that? 

81 

4 A. 8th street and drive around the downtown area, using 8th 

5 Street as sort of the focal point going around in different 

6 directions. 

7 Q. And what he did say was -- and Mcveigh had said to him, 

8 "You look for me," right? 

9 A. That's correct. 

10 Q. And that was it? 

11 A. Right. 

12 Q. Okay. That part you do remember, correct? 

13 A. Yes. 

14 Q. And we agree about that? 

15 A. Yes. 

16 Q. NOw, Mr. Nichols had a post office box, didn't he, in 

17 Manhattan, Kansas? 

18 A. Yes. 

19 Q. And that was in his own name, wasn't it? 

20 A. Yes. 

21 Q. Sir, could you look again at the search inventory that I 

22 showed you earlier, at that page that says "page 23" over at 

23 the side. 

24 A. Okay. 

25 Q. NOw, would you read for us at that page 23 the last item or 
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1 that page. 

2 A. It looks like it says, "Z safety." 

3 Q. Or is that a "2"? 

82 

4 A. Could be "2." "Safety," and I can't read the next word. 

5 Q. "Deposit"? 

6 A. "Deposit keys." 

7 Q. "Keys." And then where was it found? 

8 A. In K-19. 

9 Q. And what is K-19? 

10 A. I can't answer that. 

11 Q. Would you please look one, two, three, four, five, six 

12 lines up, sir, and tell us if you can answer that. Can you 

13 answer that? 

14 A. I'm not seeing what you're directing me to. 

15 Q. Turn to the page immediately before the one that you have. 

16 Do you see the letter "K" up there --

17 A. Yes. 

18 Q. -- at the top? 

19 A. Uh-huh. 

20 Q. It's cut off but it said originally "Room K," right? 

21 A. Okay. 

22 Q. Now, would that tell you then that according to Bureau 

23 practice that every item found in Room K would be given an item 

24 number with the letter K? 

25 A. Yes, more than likely. There are different systems. 
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1 Q. Does that appear to be the one used on these two pages that 

2 you're looking at now? 

3 A. I would say yes. 

4 Q. SO would it be fair to say that item number K-19 is a 

5 55-gallon plastic drum found on the north wall, south garage, 

6 by Agent Hernandez? 

7 A. Yes. I follow you now. 

8 Q. All right. So that item K-23, the keys, is inventoried as 

9 having been found in K-19; is that correct? 

10 A. That's correct. 

11 Q. All right. And you know that based on your experience in 

12 analyzing these reports; is that correct? 

13 A. That would be my best guess. 

14 Q. All right. Agent, would you have conducted -- the FBI has 

15 conducted an extensive investigation in this case, hasn't it, 

16 sir? 

17 A. And that investigation is continuing. 

18 Q. I understand that. And you are here today giving us, as 

19 the rules permit, hearsay evidence based on what many other 

20 people have done, correct? 

21 A. That's correct. 

22 Q. And what they have done has been supervised by senior 

23 agents of the Bureau, has it not, sir? 

24 A. That's true. 

25 Q. Who has been the agent or representative of the Bureau who 

Larry E Marks/Greg Bloxom 
UNITED STATES COURT REPORTERS· WESTERN DISTRICT OF OKLAHOMA 

OKLAHOMA CITY. OKLAHOMA 
(405) 630-4663 • (405) 620-1650 



L 
M 
S 
o 
f 
t 
w 

. a 
r 
o 

4 
o 
5 

S 
3 
o 

4 
S 
S 
3 

ERROL MYERS - CROSS (By Mr. Tigar) 84 

1 has been in command of this investigation? 

2 A. It started off by being our special agent in charge who is 

3 assigned to the Phoenix office, a gentleman by the name of 

4 Weldon Kennedy. 

5 Q. And then who else has been in charge? 

6 MR. GARLAND: Objection, Your Honor. This is 

7 discovery about the structure of the investigation. I don't 

8 see the relevance to probable cause. 

9 

10 

MR. TIGAR: Credibility of hearsay, Your Honor. 

MR. GARLAND: I don't see how this goes to the 

11 credibility of the structure of the investigation. 

12 THE COURT: Well, it has been partially answered. 

13 Overruled. 

14 Go ahead. You may answer. 

15 Q. (BY MR. TIGAR) One more question. Let me just cut to one 

16 more question. 

17 Has Mr. Potts been in charge of this investigation? 

18 A. No. He has had input in it, as everyone else in the upper 

19 levels of the Bureau, but he has not been in charge of it. 

20 Q. And what was Mr. Potts' principal investigative 

21 responsibility for a big case before this one? 

22 MR. GARLAND: Objection, Your Honor. This is totally 

23 irrelevant. 

24 

25 

THE COURT: The question was what --

MR. TIGAR: What had been his principal investigative 
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1 responsibility for a major case before this one. 

2 THE COURT: Your objection? 

3 MR. GARLAND: Yes. Your Honor, this has nothing to d 

4 with probable cause in this case. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: It will be sustained. 

MR. TIGAR: I'm sorry? 

THE COURT: Sustained. 

MR. TIGAR: May I have just a moment, Your Honor? 

THE COURT: Yes. 

MR. TIGAR: Defense rests. If Your Honor please, we 

would like the opportunity to address the Court on the case la 

and the legal issues. 

THE COURT: You may step down. 

(WITNESS EXCUSED) 

THE COURT: Any further evidence on behalf of the 

united States? 

MR. GARLAND: No further evidence. 

THE COURT: The united states rests? 

MR. GARLAND: Yes, Your Honor. 

THE COURT: Any evidence on behalf of the defendant? 

MR. TIGAR: No, Your Honor, other than we did offer, 

and I understand it was received without objection, Nichols 1, 

that the witness was just remembering that he was about to takl 

out of the courtroom. 

THE COURT: Number 1 was admitted. 
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1 All the evidence is in then? 

2 MR. GARLAND: Yes, Your Honor. 

3 THE COURT: Would counsel like to make closing 

4 statements.? 

5 Proceed. 

6 MR. GARLAND: Your Honor, the government rests upon 

7 the testimony of the witness, Mr. Myers. 

8 THE COURT: Any statement on behalf of the defendant? 

9 MR. TIGAR: If Your Honor please, the undisputed 

10 evidence is that Mr. Nichols was not present in Oklahoma city 

11 on the day of the explosion. This case rests therefore for 

12 probable cause purposes, upon inferences that the government 

13 invites the Court to draw based upon his acquaintance with Tim 

14 McVeigh and based upon these events to which the agent 

15 testified. 

16 Now, the question before the Court, and it's almost like a 

17 criminal law exam, Your Honor, is a complicity question, an 

18 aiding and abetting question. Is there probable cause to 

19 believe that Mr. Nichols, one, knew that the offense charged in 

20 the complaint was being committed, and, two, did he, with the 

21 mental state required for that offense, join in it as somethin~ 

22 that he wished to bring about. And there is a third question 

23 to which the government has not averred and as to which the 

24 government has presented absolutely no evidence Whatever, and 

25 that is the question raised by the Congress's amendment to the 
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1 statute to make this a capital offense; and that is whether, 

2 ·under the Supreme Court's decision in Tyson vs. Arizona, 481 

3 U.S. 137, there is evidence to believe or probable cause to 

4 believe that Mr. Nichols had such role in the offense that he 

5 is, within the Supreme Court's Eighth Amendment jurisprudence, 

6 death-eligible. 

7 Let me address those questions in turn. 

8 Mr. Nichols knew Mr. McVeigh. It is not the first time 

9 that a defendant who has been charged was then found that 

10 somebody else in Mr. Nichols' position that knew him was also 

11 charged. The most recent Tenth Circuit decision on this issue 

12 is united states vs. Verners, V-e-r-n-e-r-s, not yet reported 

13 in F.3d but available at 1995 WL, that's Westlaw, 215254. In 

14 that case the Tenth Circuit reversed the conviction of a drug 

15 dealer's mother because there was insufficient evidence that 

16 she had a stake in the venture, this kind of intent to 

17 further. Clearly the young man's mother knew him for longer 

18 than anybody else had and she knew of some of his dealings, bui 

19 the intent element was missing. 

20 That case, you see, as being an insufficiency case, means 

21 that there simply wasn't enough evidence to convince any 

22 reasonable juror of guilt, and I therefore suggest it's kind 0 

23 like the probable cause standard. 

24 The Verners case reflects a consistent line of authority i: 

25 the Tenth Circuit. For example, just to cite cases within the 
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1 last three months, four months, united states vs. Jones at 49 

2 F.3d 628, Tenth Circuit 1995, reversing a conviction based on 

3 the mere presence doctrine; and united states vs. Hanson, 

4 H-a-n-s-o-n, 41 F.3d 580, reversing a mail fraud conviction fOl 

5 insufficient evidence. 

6 The evidence of association doesn't do it. To the evidencE 

7 of association the government wishes to add certain other 

8 facts: The ammonium nitrate, the prills, the bottles, the 

9 diesel fuel. But then when subjected to such cross-examinatiol 

10 as we were permitted, Your Honor, it all disappears. 

11 Judge, we've all seen affidavits and we all understand why 

12 lawyers prefer affidavits to other forms. In civil cases we 

13 like interrogatory answers better than depositions because we 

14 lawyers get to draft them. Well, let's take a look at this 

15 document that was drafted by these lawyers. 

16 There is a reference to the high explosive main charge but 

17 initiated by methods as yet unknown. Here they say 

18 "nonelectric." That's so far what they know but they can't 

19 tell us that the materials that are found in Mr. Nichols' house 

20 are things that have to do with that as opposed to something 

21 else. What we have here, Your Honor, is a world in which thesE 

22 items are possessed, as the evidence shows, uncontradicted, by 

23 large numbers of people, many of whom know how to use them to 

24 make explosions and to do so perfectly lawfully. So the 

25 knowledge of it or the possession of certain things doesn't do 
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1 it, and the material that is found is not sufficiently closely 

2 related or unique to provide the necessary linkage. For 

3 example, the blue plastic barrels. I pointed up a 

4 contradiction here which I think appears from the face of the 

5 affidavit. Your Honor is not supposed to draw credibility 

6 inferences necessarily at this point, but the fact is that 

7 search inventory goes somewhat -- it doesn't go as far as what 

8 the affidavit goes, and that contradiction can be considered 

9 along with the fact that even if Your Honor says, "Well, 

10 there's probable cause to think that the blue plastic was 

11 there," that the blue plastic is an ordinary item of commerce 

12 that anybody can have. 

13 We have the fact also, Your Honor, that here is this young 

14 man, he hears about this and he comes in voluntarily, you 

15 know. "The guilty flee where no man pursueth but the righteou 

16 are as bold as a lion." That's what they are taught as young 

17 people. I've seen it in a lot of cases and I think it's a 

18 maxim of human experience. He came in and he told them. The 

19 agent goes through point after point after point. He says, 

20 "Well, he told us this and it checked out. He told us this anc 

21 that checked out. He told us this and it checked out 50 

22 percent but we couldn't verify the rest of it." Point after 

23 point, as this young man sits in there in the police station 

24 with no consciousness of guilt and tells all of these things 

25 and invites them to go search his house and tells them what's 
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1 there and so on. Then what do they do with it, though? This 

2 is another coming back to this thing about how lawyers do and 

3 stuff. He has a fuel meter. Well, it turns out that when the: 

4 get there the fuel meter doesn't even work, yet they put in thE 

5 affidavit that such a device could be used to make a proper 

6 volume. You know, it's trying to stretch their case, Your 

7 Honor. If they had a good one, they wouldn't need to stretch 

8 it. 

9 I tell you, I respectfully suggest that a person could be 

10 surprised by seeing and putting that in the affidavit, and the} 

11 they come here in front of Your Honor and we get to 

12 cross-examine without discovery and they come up short. 

13 It's also the case that these folks associated with each 

14 other. I'm grateful to the government for not putting in a 101 

15 of material about the political beliefs and opinions of people 

16 that have been involved in this case. I am grateful to them. 

17 I've been in cases where they have not exercised that degree OJ 

18 restraint. 

19 I think, Your Honor, that undergirding a case of this kind, 

20 we all, everyone in this courtroom, has to know it, that 

21 undergirding a case of this kind is our sense that there are 

22 people out there who harbor views, anti-government views. Now, 

23 it's important that we don't make inferences from that that arE 

24 adverse. 

25 Look in the search inventory, Your Honor. At one point an 

Larry E Marks / Greg Bloxom 
UNITED STATES COURT REPORTERS - WESTERN DISTRICT OF OKL4HOMA 

OKL4HOMA CITY, OKlAHOMA 
(405) 630-4663 - (405) 620-1650 



L 
M 
S 
o 
r 
t 
w 
a 

It 

4 
o 
5 

8 
3 
o 

4 
8 
8 
3 

91 

1 FBI agent collects materials from Mr. Nichols' house, and how 

2 does he describe them? "Anti-government literature." Well, I 

3 read the editorial page in The Daily Oklahoman this morning anc 

4 it seems to me it would qualify under the same business. The 

5 point is, Your Honor, that making inferences from affiliations 

6 and associations is always dangerous, always dangerous, and 

7 where those associations have this -- although we might 

8 criticize it an innocent and lawful and protected right, be 

9 it gun shows or involvement with organizations, those 

10 inferences cannot support, must not support the finding of 

11 probable cause. 

12 The leading case on that subject is United states vs. 

13 Spock. Remember the good doctor. 416 F.2d 165, First Circuit, 

14 1969. And of course the granddaddy case, or the grandperson 

15 case, we say now, is united states vs. Buffalino, the old 

16 Second Circuit case, 285 F.2d 408, that says we must not 

17 sUbstitute a feeling of collective culpability for a finding 01 

18 individual guilt. Finally in that line is the old Judge 

19 Cardozo, before he went to the united states Supreme Court, in 

20 People vs. Schwartzky, in which he said, quoting the old 

21 English jurist, "Words sounding in bare permission do not an 

22 accessory make." In magisterial language, hails of pleasing 

23 the crown. "Words sounding in bare permission do not an 

24 accessory.make." 

25 Even if you were to take a sinister interpretation of the 
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1 words "go for it," even if you took those, even if the letter 

2 'had been produced, I say to Your Honor -- and even if the 

3 letter had referred to some unlawful event -- those words 

4 sounding in bare permission would not amount to evidence of 

5 culpability. And I credit the agent, though, for being candid 

6 with us and saying that those are words that are in common use 

7 and so he did not attach such significance. 

8 Finally, Your Honor, I come to the death eligibility 

9 question. If Your Honor please, the Supreme Court of the 

10 united states has devoted considerable attention to deciding 

11 not only which categories of offense may permissibly be charge 

12 as capital crimes -- that would be Coker vs. Georgia, holding 

13 that rape could not be a capital offense -- but also the Court 

14 in cases that conclude with Tyson vs. Arizona, which is 481 

15 U.S. 137, has told us that a certain degree of personal 

16 participation and proof beyond a reasonable doubt, proof of an 

17 intention to kill or a reckless disregard is essential, 

18 essential, to a valid finding of death eligibility under the 

19 Eighth Amendment. 

20 So, Your Honor, the government has not even met that 

21 challenge. There is not a whisper of evidence in this case 

22 that suggests probable cause. They haven't even tried to 

23 present evidence that meets the Tyson standard. What that 

24 says, Your Honor, is even if Your Honor finds probable cause t 

25 believe that an offense was committed and that Mr. Nichols 
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1 committed it sufficient to bind him over for the grand jury, 

2 the further finding that that is a death-eligible offense is 

3 simply without any -- would be without any factual basis, 

4 whatever. They haven't even argued it. That affects of cours 

5 both the probable cause finding and the detention finding. 

6 For those reasons, Your Honor, we respectfully submit that 

7 the government has not met its burden in this case, minimal as 

8 that burden may be. If Your Honor believes that the record 

9 could be improved or helped, I would be happy if I could have 

10 until Monday afternoon to file a memorandum that sets out this 

11 case law in more detail and to give the government, of course, 

12 an opportunity to brief simultaneously. 

13 Thank you. 

14 THE COURT: Yes, sir. 

15 MR. GARLAND: Your Honor, the government does not 

16 request an opportunity to brief these issues. 

17 Mr. Tigar is articulate and can quote a lot of old cases 

18 and old scripture, but none of these are relevant to why we arE 

19 here today. We are not here because of any association; we arE 

20 not here, as he claims, because underlying this case is a view 

21 is a concern about people who harbor anti-government views. 

22 We are here because the Murrah Building was blown up, and 167 

23 innocent people, including children, were killed. That is why 

24 we are here. 

25 We are not here because Mr. Nichols is the mother or the 
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1 friend or the brother of Mr. McVeigh. This is not a case abol 

2 a drug dealer's mother. 

3 You have heard the evidence, Your Honor. It is 

4 substantial. It includes 4- -- receipts for 4,000 pounds of 

5 ammonium nitrate in Mr. Nichols' house. There's been no 

6 testimony that Nichols -- Mr. Nichols' house was used as a 

7 farm. 

8 Detonation cord, blasting caps, ground ammonium nitrate 

9 which would be used as a booster, purchases of fuel oil: To 

10 which he says he came in voluntarily. He came in voluntarily, 

11 however, he said, after he knew he was being looked for. ThiE 

12 does not indicate, Your Honor, lack of guilt. 

13 On the question of reckless disregard and death 

14 eligibility, Your Honor, respectfully, that is simply not 

15 relevant at this time. The government does not have to file a 

16 notice with respect to that until after the arraignment, some 

17 reasonable time before the trial. 

18 Your Honor, I think there can be no question that if the 

19 jury were to find that Mr. Nichols was responsible for the 

20 death of those 167 people and those children, there would be n 

21 problem for a jury also concluding reckless disregard and any 

22 degree of intent necessary. But that is not where we are here 

23 at this point, Your Honor. The notice of death eligibility is 

24 not required at this point. 

25 We believe that the government has shown probable cause to 
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6 I respectfully suggest to the Court that that argument is 

7 irresponsible because it avoids the issue. 

8 I came here today and stipulated to facts, the underlying 

9 facts of this tragedy, and I did so because we did not believe 

10 that they were in issue. I don't know why government counsel 

11 chose to bring them up. But since he has, I will share with 

12 the Court: 

13 The last case in which I was appointed by a United states 

14 Court, my client was someone who was accused of the willful 

15 murder of more than 100,000 people, and, of course, at the end 

16 of the day, it turned out that, through the government's 

17 misconduct, the evidence that exculpated him and showed that h 

18 was not guilty had been suppressed • 

19 I'm not suggesting that there's a parallel here, except 

20 this: It is the very fact, Your Honor, that this tragedy, tha o 

21 ripped this city and state apart, strikes this deep and 

22 responsive chord in everyone here present that the government 

23 should be held to the burden of proceeding in a way that is 

24 fair and just and decent and right in coming forward with its 

25 evidence, and I leave it with that because I've said what I 
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1 came to say. 

2 with respect to that argument, however, it bears noting 

3 that one of the things chipped -- ticked off by government's 

4 counsel, "Well, he bought fuel oil," and Your Honor, of course 

5 will remember that, maybe, at the beginning of the day he caul, 

6 have made that argument, but by the time the agent got through 

7 testifying about his truck beipg a diesel, it didn't amount to 

8 anything. That, I submit, is typical of his whole case. 

9 THE COURT: All the evidence is in in the case, all 

10 the parties have rested, arguments have been submitted by 

11 counsel. 

12 I would first like to express my appreciation to counsel 

13 representing the parties, plaintiff and defendant, in this caSt 

14 for their very professional, capable, and skilled presentation 

15 It's been an honor for me, as a judge, to sit in this case and 

16 to see the interests of justice served as well as they have 

17 been here in this case. 

18 As the attorneys have remarked in their statements, the 

19 issue of probable cause is the primary issue before the Court 

20 in consideration of the elements of the offense, the elements 

21 of the offense being that some malicious damage or destruction 

22 was caused to a federal building by means of an explosive, and 

23 although the penalty is not directly an issue at this point, i1 

24 also resulted in death to any person. 

25 As counsel are well advised, the probable cause issue is 
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1 does not require proof beyond a reasonable doubt. The law 

2 'places a very light burden on the government at this point to 

3 ensure that a person is not held because of suspicion or 

4 conjecture or something that's not related to some reasonable 

5 cause, and that's the reason for the term "probable cause." 

6 More than suspicion and more than conjecture. 

7 Circumstantial evidence has been offered in this case, and 

8 I think, if we were in a jury trial, that the Court would 

9 likely define the circumstantial evidence to the fact finder, 

10 the jury, and state that circumstantial evidence is really 

11 indistinguishable from direct evidence. The law only requires 

12 that, before convicting a defendant, that either probable caus 

13 or guilt be established beyond a reasonable doubt. So the 

14 quality of the evidence is not necessarily diminished by the 

15 fact that it's circumstantial. 

16 certain factors in the case are indicia of probable cause 

17 that I think, in summary, I should state in the record: 

18 First is that the defendant and McVeigh have been friends 

19 in military, civilian, and busine~s ventures for more than fivE 

20 years. When McVeigh was arrested, he used the address.of the 

21 Nichols family at the time he was interviewed by the arresting 

22 officer; 

23 Second. In the fall of 1994, specifically September and 

24 October, McVeigh and the defendant purchased 80 50-pound bags 

25 of ammonium nitrate from McPherson Co-op and stored this 
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5 component of the explosive device, as well as detonation cord 

6 and barrels with blue lids and other materials that were used 

7 in the construction of the explosive. All of these items were 

8 discovered in a search of the defendant's residence, and the 

9 defendant has the knowledge to manufacture bombs from these 

10 components; 

11 Fourth. The defendant owns a 1984 dark blue GMC diesel 

12 pickup truck which was used by McVeigh on Tuesday, April the 

13 18th, in Junction City, Kansas. This vehicle was observed at 

14 storage shed number 2 on the same date where the -- where the 

15 ammonium nitrate was stored; 

16 Fifth. A rider truck, identified as the vehicle that 

17 carried the explosive to Oklahoma City, was parked at the 

18 residence of the defendant on Monday, I believe it was April 

19 17th, and also at storage shed number 2 during that same week; 

20 Sixth. Both the pickup and the truck were observed at the 

21 Geary State Fishing Lake near Junction City parked together on 

22 April 18th, and diesel oil has been detected in this area; 

23 Seventh. The defendant drove to downtown Oklahoma city on 

24 Sunday, April 16th, to pick up McVeigh, and at that time was i: 

25 the vicinity of the Murrah Building; 
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1 Eighth. The defendant and McVeigh have exchanged their 

2 final wishes about disposition of their personal effects if 

3 something should happen; included was defendant's instruction 

4 to McVeigh to "Go for it." 

5 The defendant in this case is charged with aiding and 

6 abetting. The offense that is involved that concerns the 

7 aiding and abetting is the -- has been well stated in the 

8 affidavit and in the evidence to which the defendant has 

9 generally stipulated. So the fact that defendant aided and 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

abetted McVeigh, who did, in fact, commit -- or who did, in 

fact -- was involved in the -- in the bombing of the federal 

building, as the Court has heretofore found probable cause of, 

is in the record. 

Aiding and abetting requires that a person be involved in 

the offense, although they don't have to be directly involved. 

They may be involved, perhaps, even by words or acts or deeds 

done, and to be an aider and abettor, of course, mere presence 

at the crime would not suffice. 

In this case, the Court must consider the evidence as 

cumulative, not individually, and there is some innocent 

purposes for some of the dealings and transactions and 

circumstances in connection with this case. There is also 

evidence of commission of the crime in connection with those, 

in the sense that Mr. Nichols aided and abetted Defendant 

McVeigh in the preparation of the bombing materials that were 
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1 used. 

2 It's the Court's opinion that there is sufficient probabl( 

3 cause under that standard for holding Mr. Nichols for further 

4 proceedings in district court based on the offense that's beer 

5 alleged, and I do so enter that order at this time. 

6 At the prior hearing there was a suggestion that the 

7 detention order could be continued, and there's been little 

8 evidence offered about detention. I have no pretrial servicef 

9 report regarding that matter. I do have a record, I believe, 

10 from the District Court of Kansas, the Belot record on the --

11 which dealt in more detail with the detention issue, and I'll 

12 invite any comment you might want to make, specifically, abou1 

13 that at this time. 

14 MR. TIGAR: Yes. If Your Honor please, our primary 

15 focus today was the probable cause hearing and to gather such 

16 information as we could from this hearing that would assist. 

17 Because Your Honor has found probable cause, we would 

18 request a copy of the transcript of this hearing and the 

19 opportunity to move the Court on papers in seven days with 

20 respect to the detention; and for that seven-day period, we 

21 would consent that Mr. Nichols be detained, because, Your 

22 Honor, the detention discussion is a very complicated and 

23 multi-part one. Even if Your Honor should decide that some 

24 form of detention is merited now to hold for the grand jury 

25 action, there are such things as the fact that when we visit 
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1 him in jail as attorneys, he's manacled to make it difficult. 

2' So the attorney visiting, that's a condition of confinement. 

3 There are other options that we may wish to suggest to the 

4 Court that would satisfy the needs of the Bail Reform Act. 

5 I would like to do that, in light of the evidence that's 

6 been presented today, and have a day, seven days hence, on 

7 which I may move the Court on papers and then come back before 

8 Your Honor to argue the question. 
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THE COURT: So you don't object if he's continued in 

detention for the period you've suggested? 

MR. TIGAR: Well, -- Yeah, coupled, Your Honor, witt 

a -- with a briefing schedule; that is to say, we will move tt 

Court seven days hence, the government could perhaps have seve 

days in which to respond, we waive reply, and would ask for a 

date before Your Honor on which we could argue. 

MR. GARLAND: The government has no objection. I 

assume that Mr. Tigar means, during the time for our response, 

he would continue to be held by consent. 

MR. TIGAR: Yes, Your Honor. That's because this is 

just too important a decision to be made without our having ha( 

the opportunity to glean such pearls as we may from what's bee 

spread on the ground today.' 

THE COURT: Based on the statements of counsel and 

24 prior consideration the Court has given specifically to the 

25 detention issue, which is intertwined with the details of the 
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offense in terms of the probable cause, the Court will order 

"that the defendant continue in detention status, at least for 

the period of a briefing schedule, which will be established 

seven days from today for the defendant to move and seven days 

thereafter for the plaintiff to respond. 

MR. GARLAND: Your Honor, just may I understand then 

that under the provisions of 18 USC 3142{f), the Court is 

~inding good cause to exceed the other -- the time otherwise 

found for --

THE COURT: I think that's the agreement of counsel, 

if I understand that correctly. 

MR. GARLAND: I'll show it to you. 

MR. TIGAR: No, I -- I appreciate that. 

Yes, Your Honor, we -- the order that we have requested 

represents our consent to that. 

May I confer with Mr. Nichols for a moment, --

tHE COURT: Yes. 

MR. TIGAR: -- because I think this requires his 

personal assent. 

(A BRIEF CONFERENCE WAS HAD BY THE DEFENDANT AND HIS 

COUNSEL. ) 

MR. TIGAR: Yes, Your Honor, I have had the 

opportunity to confer with Mr. Nichols. He consents to that 

course of action, and, of course, at a hearing that we would 

have on that, I tell the Court that we would then present 
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1 evidence from friends and family, and so on, to show that we 

2 really do meet the standards of the Bail Reform Act, and try t 

3 deal with this thing as a bail issue. So we will, seven days 

4 from today, file our papers, and that will set us off. 
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THE COURT: And the government will then respond seve 

days thereafter, --

MR. GARLAND: Yes, sir. 

THE COURT: -- and then the Court will schedule the 

case as appropriate. 

MR. TIGAR: Thank you, Your Honor. 

THE COURT: Anything further at this time? 

MR. GARLAND: No, Your Honor. 

THE COURT: Court is in recess. The defendant will 

remain in custody. 

(PROCEEDINGS CLOSED) 
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